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Editor and Businessman Like LLJ 
Sir: 


Your new publication fills a real need for 
those of us who have long awaited the intro- 
duction of a labor law journal into the legal 
literature of labor-management relations. 


The sections on current problems (“The 
Developing Law”) and on proposals and 
enactment by Congress and the various state 
legislatures (“Labor Law in the Making”) 
will be of special interest to the people con- 
cerned with day-to-day labor-management 
relations. Indeed, all the notes and articles 
are most interesting and informative. 


Problems of arbitration and those involv- 
ing the settlement of industrial relations 
controversies will, I hope, receive the ex- 
tended treatment merited by their growing 
importance in the nation’s economy. I shall 
look forward to future issues of the LABOR 
Law JOURNAL, which, if the promise of this 
first issue is realized, will provide a valuable 
tool in the development of the law of labor 
relations. 


MARTIN DOMKE 
NEw York CIty 


SIR: 

I wish to commend your efforts which 
resulted in the LaBor LAw JOuRNAL. In my 
opinion, its content has a possibility of meet- 
ing a need not yet considered adequately 
by other publications in the field. 


Joun T. NOHNER 
Los ANGELES 


Union Counsel Agree Purpose Sound 


Sir: 


You are to be commended in undertaking 
the project with the avowed purpose of pro- 
moting sound thinking on labor law prob- 
lems. The reasoned analysis and exchange 
of pertinent viewpoints concerning current 
labor law problems should, of course, con- 
stitute an important contribution during a 
period in which tomorrow’s legal concepts 
are being formulated. 


We [the writer’s law firm] are general 
counsel and attorneys for various interna- 
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tional and local unions affiliated with the 
American Federation of Labor. The type 
of subject matter with which you are pro- | 
posing to deal will certainly be valuable to 
us in our activities. Congratulations and 
good luck to you in your publishing venture. 


JosePpH M. JACOBs 
CHICAGO 


Author Commends LLU 


SIR: 


The appearance, format and contents of 
the JOURNAL seem ideal. I am utterly con- 
vinced that the JouRNAL fills a need, so I 
do not think you should have any difficulty 
in putting it across. 

LupDwic TELLER 
NEw York CIty 


Fills the Gap 


Sir: 


I have received a copy of the first issue 
of the LaBor LAW JouRNAL and I was quite 
impressed. This type of magazine will fill a 
definite gap in labor relations publications. 
I hope that you will have continued success 
with it. 

W. G. BROEHL, JR. 
PEorRIA, ILLINOIS 


Journal Needed 
Sir: 


The first press copy of your new LABOR 
LAw JOURNAL came across my desk yester- 
day morning. Last night I spent several 
enjoyable hours perusing its contents. 


Never have I received a publication sub- 
scription request with such open arms. The 
JouRNAL has been needed for a very long time. 


Your JOURNAL will facilitate the transition 
of embryonic labor relations lawyers and 
executives in this area from novices to ex- 
perts by placing at our disposal each month 
the serious thoughts and opinions of those 
in the field who have already “fought the 
battle.” 

VERNON L. WILLIAMS 
WICHITA, KANSAS 


November, 1949 @ Labor Law Journal 














The Developing Law 





Comment on 
Current Labor 
Problems 








The NLRB 


and Its General Counsel 


WHOSE DISCRETION 
SHALL CONTROL? 


“WE will not know how he will use this 
power until he has been nominated 
and confirmed. When that takes place he 
will read the law. He will understand what 
Congress has said about his independence 
and it is inevitable that he will not surrender 
to the Board. Human nature being what 
it is, ‘he will take and exercise the power 
Congress is giving him. The Board will 
resist him, no doubt, but the Board will lose. 
Who knows what his point of view is going 
to be? Who can find the standards in this 
bill that will guide his imperious discretion?” ? 


HE SPEAKER was Senator O’ Mahoney ; 

the place, the United States Senate; the 
date, June 23, 1947; and the subject matter, 
the provision in the Taft-Hartley Act creat- 
ing an independent General Counsel of the 
National Labor Relations Board and giving 
him “final authority” over the prosecution of 
unfair labor practices defined in the act. 
Today—more than two years later—many 
are seeking to “understand what Congress 
has said about his independence”; and it is 
very much in order to ask whether the Board 
has lost, as Senator O’Mahoney predicted 
that it would lose. This article is devoted 
to those two vitally important aspects of the 





193 Congressional Record 7679, 80th Congress, 
1st Session, June 23, 1947. 


Tne Developing Law 


administration of the amended NLRA. It 
will deal with the place of the NLRB Gen- 
eral Counsel in the administrative scheme 
and with the decisions by the NLRB, under 
the amended act, which bear on the Board’s 
relationship to its General Counsel. 


Administrative Scheme 


There are two principal sources of infor- 
mation in the quest for understanding of 
the General Counsel’s authority. First and 
foremost, of course, is the statute itself; 
second, and, as it happens, more important 
in this case than usual, is the record of the 
debates in Congress concerning the nature 
of the power vested by the statute in the 
General Counsel. While the basis of the 
General Counsel’s power lies necessarily in 
the words of the statute, recent developments 
indicate that the seemingly clear words of 
the act have not been clear to everyone. 
After the statutory terms have been ex- 
amined, therefore, we shall consider the 
debates in Congress. 


Statutory Terms 


Under the original NLRA, the National 
Labor Relations Board was both “prosecutor” 
and “judge” in unfair labor practice cases. 
The decision as to which unfair practice 
charges should be prosecuted was made by 
regional directors who were directly sub- 
ordinate to the Board; when an unfair prac- 
tice complaint was issued, moreover, the 
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Board ultimately made the findings of facts 
and conclusions of law with respect to the 
existence of the unfair practices charged. 
It is no exaggeration to say that no other 
feature of the Wagner Act was subjected 
to more condemnation than was this amal- 
gamation of “prosecutorial” and “judicial” 
functions in a single body. Unfortunately, 
however, little or no discussion occurred 
directly on that aspect of the Board’s activ- 
ity under the original NLRA, which poses 
what may be called the central problem in 
the administration of the NLRA today. The 
aspect to which we refer is the Board’s pol- 
icy, under the original NLRA, of dismissing 
complaints when, in its opinion, prosecution 
of those complaints would not “effectuate 
the policies of the Act.” 

Not only was there no direct discussion 
of this aspect in Congress or out; the stat- 
ute itself—the Taft-Hartley Act—is exas- 
peratingly inexplicit on the subject. It does 
provide in Section 3 (d) that the General 
Counsel “shall have final authority, on be- 
half of the Board, in respect of the irtvesti- 
gation of charges and issuance of complaints 
under section 10, and in respect of the prose- 
cution of such complaints before the Board.” 
Turning to Section 10 we find, in subsec- 
tion (b) thereof, a grant of the power to 
issue a complaint “whenever it is charged 
that any person has engaged in or is engag- 
ing in any... unfair labor practice [affect- 
ing interstate commerce].” 


Now these two sections together clearly 
establish one thing: the decision as to whether 
or not a complaint shall issue when unfair prac- 
tice charges are filed is for the General Coun- 
sel, not for the NLRB. They do not establish, 
however, whether, after the Counsel has is- 
sued a complaint, the NLRB must hear the 
complaint and make a substantive determina- 
tion of the validity of its allegations. The 
question, in brief, is whether the allocation 
to the Counsel of some of the power held 
by the NLRB under the original NLRA 
means that the NLRB no longer has power 
to dismiss complaints solely on the ground 
that their prosecution would not “effectuate 
the policies of the Act.” 


‘What Congress Said’’ 


What was the unexpressed Congressional 
intention? One of the best sources of Con- 
gressional intent with respect to the Taft- 





Hartley Act, the Senate committee report,’ 
is necessarily silent on the present issue be- 
cause the provision creating an independent 
General Counsel, having been adapted from 
the House bill (H. R. 3020),* was added, after 
that report was written, in the joint conference 
of the House and Senate. H. R. 3020 had pro- 
posed a completely independent agent who was 
to be known as the “Administrator of the Na- 
tional Labor Relations Act.” Section 4 of 
that bill provided: “It shall be the duty of 
the Administrator . . . to investigate charges 
of unfair labor practices, to issue complaints 
if he has reasonable cause to believe such 
charges are true, to prosecute such com- 
piaints before the Board, to make application 
to the courts for enforcement of orders of 
the Board.” Explaining this provision, the 
House committee report on H. R. 3020 says 
only: “The Administrator takes over the 
investigating and prosecuting functions of 
the present Board.”* The report on the 
bill as agreed to in the conference committee 
of the House and the Senate is a little fuller. 
It says that the independent General Counsel 
(who eventually succeeded to the “Adminis- 
trator” position designated in the House bill) 
“is to have the final authority to act in the 
name of, but independently of any direc- 
tion, control, or review by, the Board in 
respect of the investigation of charges and 
the issuance of complaints of unfair labor 
practices, and in respect of the prosecution 
of such complaints before the Board.” * The 
thought emphatically transmitted by the con- 
ference report was that the Board itself should 
act, in unfair practice cases, in a strictly ju- 
dicial capacity. “The combination of the 
provisions dealing with the authority of the 
General Counsel, the provision abolishing 
the Board’s review division, and the provi- 
sion relating to the trial examiners and their 
reports,” the conference report concludes, 
“effectively limits the Board to the perform- 
ance of quasi-judicial functions.”* (Italics 
supplied.) This conclusion must be kept in 
mind, for it is in the final analysis perhaps 
the strongest support for the General Coun- 
sel’s argument, with which we shall presently 
deal, that the Board no longer has the ad- 
ministrative authority to dismiss complaints 
on the strictly discretionary ground that to 
prosecute them would not “effectuate the 
policies of the Act.” 


Both the President, in vetoing the bill as 
finally enacted by the House and the Senate, 





2S. Rept. No. 105, Committee on Labor and 
Public Welfare, 80th Congress, 1st Session, April 
17, 1947. 

3 80th Congress, 1st Session. 
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4H. Rept. No. 245, Committee on Education 
and Labor, 80th Congress, 1st Session, April 17, 
1947, p. 26. 

5H. Conf. Rept. No. 510, 80th Congress, ist 
Session, June 3, 1947, p. 37. 

6 Ibid., pp. 37-38. 
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and Congressmen, in opposing it, implied 
that it took from the Board all administrative 
discretion. “It would,” said the President’s 
veto message, “invite conflict between the 
National Labor Relations Board and its Gen- 
eral Counsel, since the General Counsel would 
decide, without any right of appeal by em- 
ployers and employees, whether charges were 
to be heard by the Board, and whether 
orders of the Board were to be referred to 
the court for enforcement.”" Note espe- 
cially this statement in the President’s mes- 
sage: “By virtue of this unlimited authority, 
a single administrative official might usurp 
the Board’s responsibility for establishing 
policy under the Act.”* (Italics supplied.) 

The Congressional Record abounds with 
charges by Senators and Representatives 
that the proposed bill would make the Gen- 
eral Counsel a “czar” or a “dictator.” Thus, 
Senator O’Mahoney thought that the bill 
made the Counsel “completely independent” 
and gave him “what amounts to the power 
of prosecution.”* Senator Ball, rising in 
response, did not disagree. He merely ex- 
pressed the hope that the nation might work, 
ultimately, toward the complete elimination 
of the “administrative-law” approach.” 


This is a significant statement in the pres- 
ent connection. Under the general theories 
of administrative law, it is felt that adminis- 
trative officers must usually be given a con- 
siderable discretionary scope; that they must 
be left with power to act or not to act in 
accordance with their “expert” opinion. This 
theory is, of course, alien to the “rule-of- 
law” theory, under which rights and duties 
are so clearly set forth in the law that there 
is no room for “discretion.” The “rule-of- 
law” theory looks with suspicion on ali grants 
of “discretion,” with the feeling that they 
result in a government of men, rather than 
the more desirable “government by law.” 
The significance of Senator Ball’s statement 
lies in the fact that while he conceded the 
retention of the administrative-law approach, 
with its concomitant administrative discre- 
tion, he conceded also that the discretion 
had been taken from the NLRB and given 
to the General Counsel. 

Senator Morse, a recognized proponent 
of the administrative-law approach in the 
field of labor relations, seemed also to feel 
that the proposed biil left all discretion with 
the General Counsel. “When it comes to the 
question of issuing complaints,” he objected, 


“it can be done independently of the Board.” 
This, naturally, dces not conclusively indi- 
cate a feeling on Senator Morse’s part that 
the Board could not, using a discretion of 
its own, dismiss a complaint brought by the 
Counsel; but when his next statement is 
considered, it comes close to that. “The 
Board members would sit there and twiddle 
their thumbs and could not do anything about 
it, because we, the Congress, propose to vest 
in the General Counsel that power. But not 
with my vote.” ” It does not seem likely that 
one would say the Board “could not do any- 
thing about it” if it retained complete power 
to dismiss complaints whenever, in its own 
discretion, prosecution of those complaints 
would not effectuate the policies of the Act. 


ERTAIN remarks of Senator Murray, 
another opponent of the bill, are rele- 
vant. “The effect of this provision,” he said 
to the Senate, “is to set up a labor czar 
within the National Labor Relations Board. 
. . . One person will determine when com- 
plaints shall issue in all cases ..., how 
cases shall be tried, which cases shall be en- 
forced. ... No real power is vested in the 
Board in order that their collective common 
sense may be brought to bear on these seri- 
ous problems. The whole purpose of the 
administrative process, that uniform policies 
may prevail at all levels of work, is thereby 
frustrated. . . . Coordination in policy is 
essential in order that rules and regulations, 
brosecutions, and decisions maintain some 
consistency.” * (Italics supplied.) And again: 
“The effect of the proposed change in the 
status of the Board’s General Counsel is to 
place enormous power in the hands of a 
single individual, making him virtually a 
‘labor czar.’ This power would include the 
right to decide what unfair labor practice 
cases shall come before the Board and the 
courts for decision. Through this power, the 
General Counsel, to a considerable degree, 
would be able to control the policy for the 
enforcement of the Act.”” (Italics supplied.) 
Once again the question may be asked: 
Would such language be used if the power 
remained in the Board to dismiss any com- 
plaint when, in its own opinion, a substantive 
decision as to the validity of the allegations 
contained in the complaint would not effectu- 
ate the policies of the Act? 
Perhaps the clearest statement on the 
issue was this one by Senator Pepper, also 





™H. Doc. Neo. 334, 80th Congress, ist Session. 
Reprinted in 93 Congressional Record 7502, June 
20, 1947. 

8 Ibid. 

®93 Congressional Record 5145, May 12, 1947. 
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10 Tbid., p. 5146. 
11 Ibid., June 5, 1947, p. 6613. 
13 Jbid., June 6, 1947, p. 6655. 
18 Tbid., p. 6661. 
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in opposition to the bill: “[The General 
Counsel] is to determine when a complaint 
shall be acted upon by the Board. In other 
words, one man is made the arbiter of every 
case that comes before the attention of the 
Board. The Board has no authority to de- 
cide whether a case should be brought, or 
whether a complaint should be acted upon. 
That exclusive power is given to one lawyer, 
provided for by the [bill agreed to in the 
conference of the House and the Senate].” * 


This, then, is the state of the record with 
respect to Congressional intention in the 
division of authority between the NLRB 
and its General Counsel. 


Issues and Cases 


The basic issue in the present inquiry con- 
cerns the locus of the power to decide which 
cases the Board must actually hear and pass 
judgment on. It is unquestioned that the 
Board may not make the Counsel issue a 
complaint where he has declined to do so. 
The big problem arises when the Counsel 
has issued a cormmplaint. Can the Board in 
effect overrule the issuance of the complaint 
by refusing to hear and determine the issues 
raised, on the thecry that it has power to 
dismiss complaints the prosecution of which 
will not, in its opinion, effectuate the poli- 
cies of the act ? 


Another issue, much less puzzling and less 
important, concerns the effect of reliance 
by private parties on opinions expressed by 
the General Counsel on the substantive 
aspects of the NLRA. Only a few weeks 
ago the Board ruled very clearly—and with 
good reason, if it be true that the Board has 
responsibility for judicial determinations 
under the act—that an employer could not 
use an opinion rendered by the General 
Counsel as a defense to an unfair practice 
charge.” 


A related issue arises from the fact that 
while NLRB itself is still the final authority 
in representation and election cases, it has, 


pursuant to statutory direction, vested in 
the General Counsel supervisory authority 
over the field agents who take care of such 
cases.“ This means that at least intermedi- 
ately the General Counsel is responsible for 
the administration of union shop authoriza- 
tion elections.” 


One question arising in such elections is 
whether, in states which regulate union-se- 
curity contracts more rigorously than does 
the NLRA, the stricter state requirements 
must be observed. (No question arises 
where a state prohibits the forms of union 
security permitted by the NLRA; in such 
a case the rule is simply that no authoriza- 
tion election will be conducted.) * Rather 
early in the administration of the amended 
NLRA the Board took the position that it 
need pay no attention to state regulatory 
legislation.” On the basis of an intervening 
Supreme Court opinion,” however, the Gen- 
eral Counsel took the position that even the 
more rigorous state regulatory measures 
should control in Board-conducted union 
shop elections.” The Board has since held 
that the General Counsel was wrong in his 
analysis of the Supreme Court’s decision, 
and it holds now that stricter state regula- 
tions need not be observed in union shop 
elections conducted under the NLRA.* 


Still another issue—one which returns us to 
the main inquiry and then leads to more 
precise definition thereof-was raised by the 
“filing” requirements of the amended NLRA. 
The Counsel took the position at first that 
the protection and procedures of the act could 
not be made available to any union unless 
that union, the international, if any, with 
which it was affiliated and the union’s parent 
federation (AFL, CIO, etc.) had also com- 
plied. NLRB took a contrary view. It ruled 
that the parent federations are not “national 
or international labor organizations” within 
the meaning of the filing requirements, and 
that therefore petitions and charges by local 
unions may be processed even though their 
parent organizations have not complied.* 


(Continued on page 140) 





14 Tbid., p. 6672. 

% West Texas Utilities Company, 2 CCH Labor 
Law Reports (4th Ed.) 19259, 85 NLRB — 
(No. 225). 5 

16 See the NLRB’s ‘‘Description of NLRB Or- 
ganization,’’ Section’2, reproduced in 1 CCH 
Labor Law Reports (4th Ed.) { 1105.02. 

11 [bid, 

18 For explanation of the NLRA’s union shop 
election requirements, see 2 CCH Labor Law 
Reports (4th Ed.) {| 4530-4540. 

1% Ibid., {| 4530.121. 

20 Northland Greyhound Lines, Inc., 2 CCH 
Labor Law Reports (4th Ed.) { 4530.12, 830 NLRB 
— (No. 60) (1948). 


21 Algoma Plywood & Veneer Company v. Wis- 
consin Employment Relations Board, 16 Labor 
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22 Address to Circuit and District Judges of 
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ifornia, June 27, 1949, NLRB Release R-206. 

2 Western Electric Company, 84 NLRB — 
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Labor Law Reports (4th Ed.) { 2120.14, 75 NLRB 
— (No. 2) (1947). 
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New FLSA Amendments 


WASHINGTON, OCTOBER 26, 1949.—President 
Truman today affixed his signature to the 
Fair Labor Standards Amendments of 1949, 
which places on the statute books one of the 
issues for which he campaigned in 1948—a 
seventy-five cents per hour minimum: wage. 

The President said: “It is particularly 
gratifying to me to sign this bill during 
the week which marks th» eleventh anni- 
versary of the effective d»te of the original 
Fair Labor Standards Act of 1938. This 
act has proved to be wise and progressive 
remedial legislation for the welfare not only of 
our wage earners but of our whole economy. 

“Upon its effective date, ninety days after 
its enactment, this amendatory act will: 

“(1) Require every employer to pay to 
each of his employees who is engaged in 
commerce, or in the production of goods 
for commerce, wages at a rate of not less 
than seventy-five cents an hour. This pro- 
vision will mean direct wage increases for 
approximately 1,500,000 of our wage earn- 
ers, amounting in most cases to from five 
to fifteen cents an hour. 

“(2) Require every employer to refrain 
from employing any oppressive child labor 
in commerce or in the production of goods 
for commerce. This provision should re- 
sult in the virtual elimination of the evil 
of child labor from our interstate and for- 
eign trade and industry. 

“(3) Enable employees to recover unpaid 
back wages owed them under the act in 
suits brought by the Administrator on their 
written request. This should greatly im- 
prove the effective enforcement of the law 
and reduce the amount of unpaid wages 
owing to employees. 

“(4) Provide a comprehensive definition 
of the term ‘regular rate,’ which is used in 
the act as the basis for computing the over- 
time pay an employee must receive when 
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he works more than forty hours per week. 
This provision will enable employers and 
employees to calculate with greater cer- 
tainty the types of payments that must, and 
those that need not, be taken into account 
in determining an employee’s regular rate. 


“(5) Encourage the development of plans 
for employment on an annual basis through 
collective bargaining by providing greater 
flexibility in the overtime provisions. These 
plans assure stability of income for wage earn- 
ers and stability of operation for employers. 

“(6) Bring within the coverage of the 
seventy-five-cent minimum wage employees 
of airlines and those employed in fish and 
seafood canneries. This is a step in the 
right direction of broadening the act to 
bring within its scope more groups of workers. 

“(7) Preserve and strengthen restric- 
tions on industrial homework where neces- 
sary to protect the minimum wage. 

“These provisions are constructive steps 
of great importance in developing a sound 
Federal Fair Labor Standards Act. 

“I regret that the new act exempts from 
its provisions some workers who have been 
covered heretofore, and that it fails to ex- 
tend coverage to many other groups of 
workers who need its protection. But the 
improvements made by the new act will go 
far toward achieving our basic purpose of 
assuring minimum labor standards neces- 
sary for health, efficiency and general well- 
being of workers.” 


Minimum Wages 


The minimum rate of pay required for 
employees now is seventy-five cents an hour. 
When the statute was first enacted in 1938, 
the rate for the first year was twenty-five 
cents an hour and it was later raised to forty 
cents an hour. Wage and Hour Adminis- 
trator William R. McComb stated: “Most 
industries could afford to pay a minimum 
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Administrator authorized to sue for 
past-due wages; wage payment or- 
ders prohibited in injunction suits. 
Administrator’s salary increased from 
$10,000 to $15,000 yearly. 


Agricultural exemptions widened by 
exempting buttermilk processors and 
buyers of poultry and dairy products 
from the overtime pay requirements; 
by exempting employees of nonprofit 
irrigation systems from both the min- 
imum wage and overtime pay re- 
quirements. 


Air carriers’ exemption narrowed 
from total minimum wage and over- 
time pay exemption to overtime pay 
exemption only. 


Belo weekly wage guarantees sanc- 
tioned with sixty-hour weekly maxi- 
mum; hourly limits increased for 
annual and semiannual collective bar- 
gaining guarantees. 


Child labor directly prohibited in com- 
merce or the production of goods for 
commerce; children permitted to per- 
form on radio and television programs. 
Contract telegraph agency exemption 
written into the statute. 


Fish canning exemption restricted by 
limiting total exemption to overtime 
pay exemption only. 


Homeworkers subject to future reg- 
ulation by Administrator. 


Importers’ employees brought within 
the terms of the law. 


Local newspaper total exemption cov- 
ering papers with a circulation of 
3,000 enlarged to include those with 
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‘ a circulation of 4,000; newsboys ex- 
empted from minimum wage, over- 
time pay and child labor restrictions. 
Logging and forestry operations car- 
ried on by certain employers exempted 
from both the minimum wage and 
overtime pay mandates. 


Messengers allowed to engage in 
other activities. 

Minimum hourly rate raised to sev- 
enty-five cents, except in Puerto Rico 
and Virgin Islands. 


Nonmeasured working time in union 
contracts limited to clothes-changing 
and wash-up time. 


Occupations of a “fringe” type re- 
quired to be “closely related” and 
“directly essential,” instead of “neces- 
sary,” to production of goods, thereby 
removing some employees from cov- 
erage. 

Overtime computation clarified; reg- 
ular rate defined; overtime-on-over- 
time ban expanded. 


Purchasers of “hot goods” relieved 
of liability for subsequent sale or 
transportation thereof. 


Retail establishment exemption broad- 
ened by redefinition; retail establish- 
ments permitted to produce goods; 
laundries and dry cleaners expressly 
exempted. 


Switchboard operators’ exemption 
widened by exempting those employed 
by exchanges having up to 750 
stations. 


Taxicab operators expressly exempted 
from both minimum wage and over- 
time pay provisions. 








wage well above 75 cents... . While I esti- 
mate that only 7 per cent of the 22,600,000 
workers covered by the minimum wage pro- 
visions . . . are earning less than 75 cents 
an hour, this 7 per cent represents 114 mil- 
lion human beings.” 


**Commerce”’ ‘‘Produced”’ 


The 1949 amendments to the FLSA bring 
within the scope of the law both incoming 





and outgoing foreign commerce. This is 
effected by a rewording of the definition of 
the word “commerce.” Formerly, this 
word covered commerce from any state to 
any place outside that state. It now cov- 
ers commerce between any state and any 
place outside thereof. The effect of this 
amendment is to eliminate those inequalities 
between employees engaged in foreign com- 
merce which are based on whether the flow 


(Continued on page 149) 
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and CONCILIATION : 
under the Labor-Management 
Relations Act of 1947 





By HOWARD T. COLVIN 


HE TERMS “conciliation” and “medi- 

ation,” while given different meanings 
by some students of industrial relations, 
frequently are used interchangeably in ref- 
erence to the settlement of labor disputes. 
They are so used in the Labor Management 
Relations Act of 1947. Conciliation and 
mediation have been employed for many 
years as a technique in persuading the 
parties to settle their differences without 
the use of economic force. I like to define 
the two terms, as practiced in labor dis- 
putes, as the act of a disinterested party 
in assisting the employer and employees 
who are parties to a dispute in reaching an 
amicable understanding or agreement on 
the issues. 

According to the circumstances in the 
particular dispute, the conciliator may per- 
form his work through separate confer- 
ences or by means of joint conferences; 
usually he will utilize both methods. It is 
his job to keep the parties in negotiations. 
He will on occasion originate proposals 
or suggestions for compromise. 

The usefulness of a federal governmental 
agency in performing conciliation functions 
has long since been recognized by labor 
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and management. The organic act creat- 
ing the United States Department of Labor 
in 1913 provided that “the Secretary of 
Labor shall have power to act as a media- 
tor and to appoint Commissioners of Con- 
ciliation in labor disputes whenever in his 
judgment the interests of industrial peace 
may require it to be done.” Pursuant to 
this, the United States Conciliation Service 
was established and operated many years 
until its functions were transferred to the 
Federal Mediation and Conciliation Service 
on August 22, 1947, by the terms of the 
Labor Management Relations Act of 1947. 
The only other federal agency created by 
federal law and presently functioning in 
the mediation field is the National Media- 
tion Board. The Board has the duty of 
mediating differences between railroads, the 
express and Pullman companies and the 
airlines, on the one hand, and their em- 
ployees, on the other. This mediation 
function is not discussed in this article. 


The Labor Management Relations Act 
of 1947, in formally establishing the Federal 
Mediation and Conciliation Service, de- 
clared: “. . . it shall be the duty of the 
Service, in order to prevent or minimize 
interruptions of the free flow of commerce 
growing out of labor disputes, to assist parties 
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to labor disputes in industries affecting com- 
merce to settle such disputes through concilia- 
tion and mediation.” (Section 203 (a).) 


Jurisdiction of Service 


The jurisdiction of the Federal Mediation 
and Conciliation Service is more restricted 
than was that of the United States Con- 
ciliation Service which it replaced. In 
functioning under the organic act, the 
United States Conciliation Service was prac- 
tically without restrictions on its activities. 
It could and did intercede in all types of 
disputes between employers and employees 
or unions representing employees. It was 
not required to determine whether or not 
the industry or plant involved in the dis- 
pute was engaged in a business affecting 
interstate commerce. In consequence, it 
interceded in disputes affecting either inter- 
state or intrastate commerce. Likewise, it 
intervened in disputes arising out of griev- 
ances as readily as in disputes arising out 
of contract negotiations or modifications 
of contracts. 


The Federal Mediation and Conciliation 
Service is restricted to intervention in dis- 
putes in industries affecting interstate com- 
merce; and if a state or other agency is in 
existence, the service is further restricted 
to industries having a substantial effect on 
interstate commerce. The language of the 
law covering this subject reads: “The Di- 
rector and the Service are directed to avoid 
attempting to mediate disputes which would 
have only a minor effect on interstate commerce 
if State or other conciliation services are 
available to the parties.” (Section 203 (b).) 

Just what is meant by the expression 
“other conciliation services” is not clear. 
It has been assumed, however, that what 
the Congress had in mind was other recog- 
nized governmental agencies, such as those 
established by several municipalities. 


Cooperation with State Agencies 


Close cooperation has been established 
and is maintained between the Service and 
the various state and municipal agencies. 
Of course, many of the states do not main- 
tain mediation and conciliation divisions 
of government. In such states the Federal 
Mediation and Conciliation Service is called 
on more frequently than in those states which 
have such divisions. While the majority 
of all disputes brought to the attention 
of the Federal Mediation and Concilia- 
tion Service fall within its jurisdiction, it 
is directed not to intercede in disputes 





having only a minor effect on commerce 
in those states which have state or other 


mediation services. Consequently, in those 
states where no state or other such service 
exists, the Federal Mediation and Concilia- 
tion Service may intervene in all cases 
which involve interstate commerce. 


Occasional difficulties arise, principally 
from the refusal of the parties to labor 
disputes to utilize the services of state or 
local mediation agencies and the insistence 
of the parties that the Federal Mediation 
and Conciliation Service enter the case. In 
some instances of this nature, both the 
federal and state agencies have interceded 
and cooperated in an effort to bring about 
a settlement of the controversy. In other 
cases, where commerce was substantially 
affected, federal and state services have 
functioned jointly. 


Because of the provision cited, it becomes 
necessary for the Service, before actively 
interceding, to make an administrative de- 
termination as to the effect a labor dispute in 
an industry or plant may have on commerce. 


“‘Last-Resort’’ Cases 


Under the Labor Management Relations 
Act, the Federal Mediation and Conciliation 
Service is directed to intercede in disputes 
arising out of grievances “only as a last resort 
and in exceptional cases.” Section 203 (d).) 


What constitutes a last resort or an 
exceptional case is, of course, a matter for 
determination by the agency itself. Gen- 
erally, however, the Service has considered 
a “last-resort” case as being one in an 
industry or a plant which has a substantial 
effect on commerce, and in which a work 
stoppage would probably take place unless 
the dispute was settled. What is meant by 
the word “exceptional” is open to debate. 
This has usually been construed, however, 
to refer to the importance of the continued 
operations of the industry or plant. Both 
of these qualifications must be present be- 
fore the Service may intervene. 


It is clear from the foregoing that the 
Federal Mediation and Conciliation Service 
is operating in a narrower sphere thaa was 
the United States Conciliation Service. 


Notification Requirement 


The United States Conciliation Service 
usually intervened in disputes at the re- 
quest of one of the parties to the con- 
troversy, though on occasions it intervened 
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on its own initiative. The same procedure 
is followed by the new Service, with this 
exception: The law requires the parties to 
an expiring labor contract to give each 
other sixty days’ notice of intention to 
terminate or modify the contract. It also 
requires them, in the event the dispute has 
not been settled, to give notice of the 
existence of a dispute to the Federal Media- 
tion and Conciliation Service, as well as 
to any state mediation agency having juris- 
diction, within thirty days after the serving 
of the sixty-day notice. (Section 8 (d).) 
The requirement that the Service be given 
thirty days’ notice has been interpreted as 
placing an obligation on the Service to 
familiarize itself with the facts involved in 
the dispute, and to stand ready to intercede 
should the parties become deadlocked, so 
that it may exert every effort to avert a 
work stoppage prior to the expiration date 
of the notice. 


Commissioners’ Duties 


With this obligation in mind, the Federal 
Mediation and Conciliation Service, upon 
receipt of the thirty-day notice, examines 
the nature of the industry and the plant 
affected to determine whether the case is 
of the type in which the Service is au- 
thorized by law to intercede. If it decides 
that the case is not the type of dispute 
which the Service should participate in, the 
case is “screened out” and the notice filed 
without further action. The majority of 
the situations, however, require an investi- 
gation before a decision may be made. 
Such cases are assigned to a commissioner 
of conciliation, who contacts the parties 
and secures the necessary information as 
to what effect a work stoppage would have 
on the industry, whether the plant or in- 
dustry is engaged in interstate commerce, 
whether the effect on commerce would be 
substantial, what the issues are and whether the 
negotiations are progressing satisfactorily. 


If the report of the commissioner indi- 
cates that the business has only a minor 
effect on commerce, and if a state mediation 
or conciliation agency is available, the case 
is screened out. If, however, the business 
has a substantial effect on commerce, the 
commissioner retains the assignment on a 
“stand-by” basis. He keeps in touch with 
the parties, and if he learns that an impasse 
has been reached, he enters the case on an 
active basis and lends his efforts toward 
effecting a settlement. 

Not an inconsiderable amount of the 
time of the commissioner of the Service 
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is required on these cases, whether or not 
he finally enters the situation actively. On 
many occasions, even though he does not 
actively participate, the parties consult him 
in regard to a particular phase of the con- 
troversy; and not infrequently his advice 
is helpful in bringing about a settlement. 


Conferences 


Under the authority given the Secretary 
of Labor by the act creating the United 
States Department of Labor, there was 
no provision requiring parties to a labor 
dispute to attend conferences called by 
representatives of the United States Concil- 
iation Service. The Labor Management Re- 
lations Act of 1947, however, provides that 
representatives of employers and employees 
shall “participate fully and promptly in 
such meetings as may be undertaken by 
the Service under this Act for the purpose 
of aiding in a settlement of the dispute.” 
(Section 204 (a) (3).) No penalty is pro- 
vided in the act, however, for failure of the 
parties to attend such meetings. The his- 
tory of both the United States Concilia- 
tion Service and the Federal Mediation 
and Conciliation Service has been that only 
on rare occasions has either party to a 
labor controversy declined to attend any 
meetings arranged by commissioners of 
conciliation. 


Boards of Inquiry 


The Labor Management Relations Act 
provides an additional method for handling 
cases which may be considered of an emer- 
gency nature: 


“Whenever in the opinion of the Presi- 
dent of the United States, a threatened or 
actual strike or lock-out affecting an en- 
tire industry or substantial part thereof 
engaged in trade, commerce, transporta- 
tion, transmission, or communication among 
the several States or with foreign nations, 
or engaged in the production of goods for 
commerce, will, if permitted to occur or 
continue, imperil the national health or 
safety, he may appoint a board of inquiry 
to inquire into the issues involved in the 
dispute and to make a written report to 
him within such time as he shall prescribe.” 
(Section 206.) 


Such a board is required to report to 
the President the facts in the case, but 
without making recommendations. After 
the receipt of such report, if the President 
considers the situation sufficiently critical, 
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he may direct the Attorney General to 
petition the courts to enjoin the parties 
from interrupting operations. 


Balloting 


After the issuance of the injunction (if 
the dispute has not been settled in the 
meantime), the board of inquiry is required 
to report, at the end of a sixty-day period 
from the date of its original appointment, 
as to the status of the dispute at that time. 
Between the issuance of the injunction and 
the final report of the board of inquiry, the 
parties are required to make an effort to 
bring about a settlement of the dispute 
with the assistance of representatives of 
the Federal Mediation and Conciliation 
Service. Following the final report of the 
board, and within fifteen days, the Na- 
tional Labor Relations Board is required 
to conduct a balloting among the employees 
on the last offer made by the employer. 
This balloting must be completed and certi- 
fied to the Attorney General within five 
days, whereupon the Attorney General is 
required to move the court to discharge 
the injunction. A total of eighty days may 
elapse under this procedure. If the dispute 
is not settled by then, the President may 
submit a report to the Congress for ap- 
propriate action. 


This procedure has been used in seven 
instances. In some of them it has been 
effective; in others it has been ineffective. 
In one situation in an important industry, 
after the expiration of the injunction the 
employees went on strike, and the strike 
continued for ninety-four days. 


Parties’ Responsibility 

Primary responsibility for the settlement 
of labor disputes is placed by the Labor 
Management Relations Act on the parties 
involved. The act emphasizes the import- 
ance of labor and managements settling 
their disputes through the processes of 
collective bargaining, mediation and con- 
ciliation and arbitration. In this respect, 
the act declares that a “sound and stable 
industrial peace and the advancement of 
the general welfare, health and safety of 
the Nation and of the best interests of em- 
ployers and employees can most satis- 
factorily be secured by the settlement of 
issues between employers and employees 
through the processes of conferences and 
collective bargaining between employers and 
the representatives of their employees. 
(Section 201 (a).) 


Arbitration 


The act also emphasizes the importance 
of arbitration. In the field of arbitration 
of labor disputes, the Service will, upon 
joint request of the parties, or upon au- 
thorization by a contract between the 
parties, supply to them a panel of arbitra- 
tors from which they may select an arbi- 
trator for a specific case. The Service does 
not normally pay either the fees or expenses 
of the arbitrators; these are borne by the 
parties themselves. This differs from a 
practice which prevailed for a number of 
years in the United States Conciliation 
Service; under this earlier practice, the 
Service carried on its rolls, on a salary basis, 
a number of arbitrators who were appointed 
on the joint request of the parties or upon 
authorization by contract, and the Service 
bore the expenses. 


The new agency is increasingly stressing 
the importance of the preventive phase of 
its work. That is, it is lending its efforts, 
wherever possible, to establish harmonious 
relations between labor and management 
and, where necessary, is assisting the parties 
to set up machinery which will prevent 
serious disputes from arising. 


Administration 


The Service is administered by a Direc- 
tor, nominated by the President and con- 
firmed by the Senate. He maintains a 
small advisory staff and necessary clerical 
personnel in Washington to assist in the 
over-all operations. In addition, the United 
States is divided into twelve regions, each 
of which is supervised by a regional direc- 
tor. Each region covers a number of states, 
and the actual field. conciliation and media- 
tion work is performed by strategically 
located commissioners of conciliation who 
work under the supervision of the regional 
directors. When the Service was estab- 
lished in August, 1947, President Truman 
selected Cyrus S. Ching, who had spent 
much of his life in the industrial relations 
field, as Director, and Mr. Ching continues 
in that position. 


Philosophy of Service 


The over-all philosophy of the Federal 
Mediation and Conciliation Service may 
be summarized as follows: 


The Service believes that labor and man- 
agement should learn to work and live 
together in peace; that they should under- 
take to develop procedures which will re- 
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sult in the prevention of serious disputes; 
that when differences arise, labor and man- 
agement should make every reasonable ef- 


settlement, and when its assistance is defi- 
nitely required. 
The Service stands ready at all times to 





fort to adjust these differences without assist labor and management in the adop- 
tion of a program which will bring about 
closer cooperation and establish harmoni- 


ous relations. [The End] 


government intervention; that the Service 
should intervene only when 
appear to 


the parties 


have exhausted all means of 


Howard T. Colvin is Associate Director of the 
Federal Mediation and Conciliation Service 











ClO FILES AMICUS BRIEF IN PLESSY v. FERGUSON APPEAL 


CIO General Counsel Arthur J. Goldberg filed an amicus curiae brief in the United States 
Supreme Court on October 14, thus joining his organization in the appeal to the Court 
attacking the validity of the segregated dining-car regulations of the Southern Railway. 
The CIO supports the position taken by Elmer W. Henderson in his suit against the 
Interstate Commerce Commission and the Southern Railway Company, in which the 
Company’s dining-car regulations are assailed as discriminatory and contrary to the Inter- 
state Commerce Act and to the Fourteenth Amendment to the Constitution. 

In his amicus brief Mr. Goldberg said: 

“The CIO has a real and genuine interest in the elimination of discrimination based 
on color from every phase of American life. A regulation setting aside separate 
places for Negro diners . . . does more than discriminate against Negroes. It also has 
the effect of enforcing segregation practices on those, Negro and White alike, to whom 
such practices are abhorrent.” 

Mr. Goldberg asked the Supreme Court to overrule its decision in Plessy v. Ferguson, 
163 U. S. 537, which held that a state statute requiring racial separation in public carriers 
was not a violation of the Fourteenth Amendment. 
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A “BELO” PRIMER FOR 1950 


THE OVERTIME PAY RULE IS NOT FORMED BY ONE DECI- 
SION STANDING ALONE, BUT BY SEVERAL—BELO, HALLIBUR- 
TON, HARNISCHFEGER, UTICA KNITTING COMPANY AND OTHERS 





ORPORATION LAWYERS were not 
greatly surprised when the Adminis- 
trator of the Wage and Hour Division pro- 
posed on September 10, 1949,’ to change the 
regulations governing the exemption of ex- 
ecutive, administrative and professional em- 
ployees from the overtime requirements of 
the Fair Labor Standards Act of 19382 
Living costs, as measured by the Bureau 
of Labor Statistics,* are now about seventy 
per cent above what they were in 1940 when 
the present regulations were issued, and an 
upward revision of salary minimums has 
long been in the wind. 


But their business clients, apparently 
diverted by the show going on in Congress 
over minimum wage and coverage changes,‘ 
seem to have been caught off guard. It was 
easy to forget that the Administrator’s 
power to issue regulations under Section 13 
(a) (1) of the act might be of much greater 
concern to industry than the thunder over 
minimum wages from Capitol Hill. 


What the Administrator now proposes is 
an upward revision of the minimum yearly 
salary requirements from $2,400° to $3,900 
a year in the case of administrative and pro- 
fessional employees, and from $1,560 a year 
to $2,860 a year in the case of executives. 
There are other changes of lesser moment, 
including a new liberalization in all three 


categories for employees earning salaries 
of more than $5,200 a year, and the much- 
needed broadening of the outside salesmen 
exemption to encompass the sale of services 
as well as the sale of goods or facilities. 


Serious as these changes may appear to 
businessmen, it is well to remember that 
the United Electrical Radio and Machine 
Workers of America petitioned the Admin- 
istrator in 1947 to raise the minimum for 
all three exemptions to $6,000 a year. 
Partly in answer to this petition, the Divi- 
sion held a hearing on December 2, 1947, 
to consider the change.* Out of this the 
present proposals were born. 


Business concern over the changes re- 
flects the failure of white-collar salaries to 
rise proportionally with the increase in liv- 
ing costs of the last ten years, for it is 
apparent that the sixty-two per cent in- 
crease in the administrative and professional 
minimums is very close to the jump in liv- 
ing costs. Be that as it may, many mature 
office and field employees, often in posts 
of considerable responsibility, will become 
nonexempt if the changes go into effect. 


Perennial troublemaker in the wage and 
hour field has been the skilled employee 
who is paid a flat salary for a fluctuating 
work week. Demonstrators, inspectors, ad- 
justers and field representatives fall within 





214 Federal Register 5573. 

2 June 25, 1938, Chapter 676, 52 Stat. 1060 (29 
USC Sections 201-219); October 29, 1941, Chapter 
461, 55 Stat. 756 (29 USC Section 207 (b) (2); 
May 14, 1947, Chapter 52, Section 5, 61 Stat. 84 
(29 USC Section 216). 

* Consumers Price Index for Moderate-Income 
Families in Large Cittes, formerly known as the 
Cost of Living Index, appears in the Monthly 
Labor Review, Department of Labor, Bureau of 
Labor Statistics. 

*The Fair Labor Standards Amendments of 
1949, P. L. 393, Chapter 736, was signed by the 
President on October 26, 1949. 
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5To facilitate comparison, minimum salary 
requirements have been reduced to a yearly 
figure. In the proposed regulations, a weekly 
figure is used; while in the present regulations, 
both weekly and monthly salaries are used. 
Use of the yearly figure should not be allowed 
to hide the fact that the act applies to those 
emp'oyees who are employed for periods of less 
than a year. 

* See report of Harry Welss, presiding officer, 
for details of this hearing. It is available at 
field offices of the Department of Labor, Wage 
and Hour Division. 
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the Fair Labor Standards Act of 1938 and the 
subsequent decisions. It will be suggested 
that by a circumlocution, blessed by the 
Supreme Court in the Belo case in 1942 and 
again in the Halliburton case in 1947, and 
recently by Congress in Section 7 (e) of the 
Fair Labor Standards Amendments of 1949, 
some of the difficulties involved in the ap- 
plication of the act to these workers may be 
alleviated. 


To return briefly to the fundamental law, 
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this category, their duties typically keeping 
them on the road much of the time and 
allowing considerable discretion in the allo- 
cation of their work. As a group, they now 


earn between $2,500 and $4,500 a year. 


Rising pay scales have kept most of these 
men safely floating over the $2,400 minimum 
in the past, and the nature of their duties 
has usually placed them within the admin- 
istrative exemption of Section 13 (a) (1). 
In some cases, businessmen.and the Admin- 
istrator have not seen eye to-eye on the 
“discretion and independent judgment” 
which these jobs require." This, however, 
is another battleground, and the present 
article will concern itself. with all the em- 
ployees of this nature who have fallen from 
grace into the nonexempt group, regard- 
less of why. 


To make the problem more specific, the 
example of an insurance inspector may be 
used. Casualty companies customarily em- 
ploy such inspectors and resident engineers 
to service their industrial risks, the larger 
companies having such personnel in all the 
heavily populated areas of the country. Of 
necessity, these men work from isolated sta- 
tions, often having little personal contact 
with the home office. Their hours are irregu- 
lar and frequently long. Often, they have 
not been accustomed to keeping track of 
their hours worked, and a feasible system of 
doing so will be a problem for the company 
treasurer in the future. On occasion, they 
will take an afternoon off, and as long as it is 
made up later, the company is satisfied. 
There are employees of this general char- 
acter throughout American industry. 


An attempt will be made to trace the 
progress of this type of employee under 


Section 7 (a) of the act provides that no 
employer shall, except as otherwise pro- 
vided, employ any employee for a work 
week longer than forty hours “unless such 
employee receives compensation for his em- 
ployment in excess of the hours above speci- 
fied at a rate not less than one and one-half 
times the regular rate at which he is 
employed.” 

By far the most troublesome problem in 
the administration of this section of the act 
has been the determination of the “regular 
rate.” Although the language of the act 
postulates an hourly rate, it is applicable to 
all employees “engaged in commerce or in 
the production of goods for commerce,” 
whether they are paid on a salary, fee, bonus, 
piecework or hourly basis. 


For the purpose of determining the regular 
rate, all of these must be reduced to the 
hourly basis. 


A long step toward clearing the regular 
rate bottleneck has been taken in the new 
amendments, where the phrase is defined as 
“all remuneration for employment paid to, 
or on behalf of, the employee.” Although 
empty in itself, this definition is the vessel 
for seven exceptions, which follow in the 
law, crystallizing Congressional sentiment 
on certain vexing bonus and premium rate 
problems. But except for Section 7 (e), no 
help is offered to the employer who works 
his employees a fluctuating week on a salary 
basis. 


Missel Case 


After the act in its original text had been 
law for four years, the first case of an em- 
ployer who had found an easy solution came 
before the Supreme Court in Overnight 
Motor Transportation Company v. Missel. 
Since the primary objective of the act was 
to set a floor under the wages of all em- 
ployees engaged in interstate commerce,’ 
the argument was raised that a fixed salary 





™Many of these employees will become non- 
exempt in any case if the salary minimums are 
raised, making the question moot. 
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8 [5 LABOR CASES { 51,145] 316 U. S. 572 (1942). 
® Section 6. 
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which was large enough to include payment 
at the minimum rate for the first forty hours 
and at one and one-half times the minimum 
rate for all hours worked in excess of forty 
would comply with the act. In this case 
the litigious employee had worked a fluc- 
tuating work week, but his fixed salary 
was always high enough to exceed payment 
at the minimum hourly rate for time and 
overtime. Mr. Justice Reed, speaking for 
the Court, held that overtime must be paid 
to the employee in addition to his regular 
salary, his regular rate being defined as his 
weekly salary divided by the actual number 
of hours worked in the particular week. 
Under this formula, fhe regular rate varied 
from week to week. He pointed out that 
the minimum wage was only part of the 
statutory scheme. In addition, the act was 
intended to spread employment by making 
it more expensive for the employer to demand 
long hours, and to compensate the employee 
for the burden of an over-long work week. 


Belo Decision 


This holding was hardly a surprise, even 
at the time. But on the same day the court 
handed down a decision that can only be 
called extraordinary. In Walling v. A..H. 
Belo Company,” an employer had adopted 
a more subtle approach to the problem of 
keeping his employee, a newspaperman 
working variable hours, on a steady salary. 
An hourly wage rate was set by the terms 
of a contract between the employer and 
employee, in this case at one sixtieth of the 
employee’s former salary. In addition, the 
employer guaranteed that the employee 
would never be paid less than a fixed sum, 
which seemed to have approximated his 
former salary. 


It is obvious that “the purpose of re- 
spondent’s arrangement with its employees 
was to permit, as far as possible, the pay- 
ment of the same total weekly wage after 
the Act as before.” Such a purpose had 
already been approved ex officio by the 
Wage and Hour Administrator," and Mr. 
Justice Byrnes, writing the opinion for the 
majority, found no objection to it. 


In practice, the employee usually carried 
home the guaranteed sum at the end of the 
week. But in about twenty per cent of the 
weeks worked, he accumulated enough 
hours to bring his earnings at the hourly 


rate for the first forty hours and one and 
one-half times the hourly rate for hours 
above forty to more than the guaran- 
teed minimum. 


Faced by this plan, the Administrator 
contended that the guaranteed minimum 
was the true heart of the employment con- 
tract and that the “regular rate” should be 
determined by dividing the amount actu- 
ally earned by the number of hours actually 
worked. This seemed to be orthodox 
Missel doctrine. 


But the court took a long breath and 
refused to accept the Administrator’s thesis. 
Splitting five to four, the majority held that 
the contract effectively set the “regular 
rate” for purposes of the Fair Labor Stand- 
ards Act. Mr. Justice Byrnes, writing for 
the court, went on to say that there was 
nothing unlawful in a contract under which 
the employee was paid the same wages as 
before the act, so long as they were above 
the minimum required. A _ regular rate 
might lawfully be agreed upon by the par- 
ties, and the presence of a guaranteed 
weekly income did not invalidate it. He 
pointed out that an employee might, and 
did upon occasion, earn more than the 
guarantee. He looked with approval upon 
the provision of a steady income for em- 
ployees who worked fluctuating hours, and 
who would otherwise be unable to plan in 
advance on a steady take-home pay. 


There was a vigorous dissent by Mr. Jus- 
tice Reed based on the position taken by 
the Administrator and armed by the phil- 


- osophy of the majority opinion in the Missel 


case. As we shall see, later developments 
have fortified the position taken by the dis- 
senters and have made the Belo rule into 
something of a sport. But it was destined 
to become a permanent part of the inter- 
pretation of the act. 


Belo Repudiated? 


Three years later a pair of decisions came 
down from the Court which in tone seemed 
to repudiate the Belo decision. In the first, 
Walling v. Youngerman-Reynolds Hardwood 
Company,” the Court considered the case of 
certain lumber stackers who had been ac- 
customed to plying their trade on a piece- 
work basis. After the act was passed, they 
entered into a new arrangement with their 
employer, under which they were paid at 





#5 LABOR Cases { 51,144] 316 U. S. 624 
(1942). 


- §peech before Southern States Industrial 
Council on September 29, 1938. See Lassiter v. 


Atkinson Company [12 LABOR CasEs { 63,803], 
162 F. (2d) 774 (CCA-9, 1947). 
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the rate of thirty-five cents per hour with 
time and one-half for overtime; but if in 
a given week their piece-work earnings ex- 
ceeded this hourly wage, they were paid at 
the piece-work rate. As a matter of fact, 
they had averaged fifty-nine cents per hour 
and had almost. never been paid at the 
thirty-five cent rate. The Court refused to 
uphold the plan. In answering the conten- 
tion that Belo was controlling, the Court 
said: “The particular wage agreements 
there involved were upheld because it was 
felt that in fixing a rate of sixty-seven cents 
an hour [the Belo contract rate] the con- 
tract did in fact set the actual regular rate 
at which the workers were employed. The 
case is no authority, however, for the prop- 
osition that the regular rate may be fixed by 
contract at a point completely unrelated 
to the payments actually and normally re- 
ceived each week by the employees.” 


On the same day Walling v. Harnischfeger 
Corporation™ was decided. Here again there 
was an hourly base rate, but under this plan 
bonuses were paid to employees who did 
their jobs at a rate which exceeded a certain 
standard time for each operation. Of the 
employees affected, ninty-eight per cent 
were paid on the basis of the bonus plus 
their base rate, rather than their base rate 
alone. When they worked more than forty 
hours, the bonus remained the same and 
they were paid overtime on their base rate. 
The Court also refused to accept this ar- 
rangement. For the purposes of the act, 
the regular rate was held to be total com- 
pensation divided by the number of hours 
actually worked. 


Halliburton Case 


Some of the language used by the Court 
in deciding these two cases made observers 
feel that Belo had become a dubious author- 
ity and might be specifically overruled.” 
Such was not to happen. Five years after 
its prototype, another Belo-type contract 
was upheld in Walling v. Halliburton Oil 
Well Cementing Company.” If anything, the 
Administrator was able to make out a 
stronger case against this contract than in 
Belo itself. Here, eighty-four hours had to 
be worked by an employee before his com- 
pensation rose above the guaranteed mini- 
mum. But the Court refused to throw out 
the Belo rule. With an unusual display of 
































































consideration for business practices, it 
pointed out that it should not be disposed 
to change the rule even if it had been in- 
correct in the first place, since reliance on 
it had become so widespread. 


Incorrect or not, the Belo case had be- 
come sui generis, and was even recklessly 
referred to as a “loophole” by those whom 
it suited particularly well. Until the recent 
amendments made special provision for 
bonus and premium rate plans, it was the 
principal exception to the rule that regular 
rate for the purposes of overtime must be 
actual weekly wage. divided by hours 
worked. 


No figures are available to measure the 
true popularity of the Belo-type plan. The 
frequency with which similar plans have 
reached the courts and the real advantages 
which it offers to companies employing in- 
spectors and their counterparts make it safe 
to assume that it is frequently used. And 
if the Wage and Hour Administrator con- 
firms learned predictions by issuing the new 
regulations raising minimum salaries, the 
ghost of Belo will become lively indeed. 


Some of these considerations must have 
stirred the House of Representatives to in- 
clude Section 7 (e) in its version of the Fair 
Labor Standards Amendments of 1949 and 
influenced the Joint Conference Committee 
to leave this section unmolested in the bill 
finally sent to the President’s desk. Section 
7 (e) is almost, but not quite, a codification 
of Belo. It reads as follows: 


“(e) No employer shall be deemed to have 
violated subsection (a) by employing any 
employee for a workweek in excess of forty 
hours if such employee is employed pursuant 
to a bona fide individual contract, or pur- 
suant to an agreement made as a result of 
collective bargaining by representatives of 
employees, if the duties of such employee 
necessitate irregular hours of work, and 
the contract or agreement (1) specifies a 
regular rate of pay of not less than the 
minimum hourly rate provided in section 
6 (a) and compensation at not less than one 
and one-half times such rate for all hours 
worked in excess of forty in any workweek, 
and (2) provides a weekly guaranty of pay 
for not more than sixty hours based on the 
rates so specified.” 


By limiting the guarantee to sixty hours, 
the scope of the Belo plan has been some- 
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what narrowed, though probably not sig- 
nificantly so. The Halliburton scheme is a 
ready example of a wage plan falling outside 
the statutory authorization. Nevertheless, 
the general character of Section 7 (e) as a 
doctrine which grew to full maturity in the 
courts before being adopted by the Congress 
provides reason for believing that past in- 
terpretations of Belo in the courts will be 
instructive in future days under the statute. 


A glance will be taken, therefore, at some 
of the plans which have fallen just within 
or just outside of the Belo enclosure. 


Utica Knitting Company Plan 


McComb v. Utica Knitting Company ™ came 
before the Circuit Court of Appeals in New 
York in 1947, after the Halliburton case had 
been handed down. A Belo-type plan had 
been adopted, under which the employee 
earned a guaranteed minimum of $59 for 
a scheduled work week of forty-five hours. 
The “regular rate” was set at a figure which, 
if applied to forty hours of straight time 
and five hours of overtime, would equal 
$59. Therefore, under this plan, an em- 
ployee who worked more than forty-five 
hours received more than the guaranteed 
minimum. It frequently happened that a 
week of less than forty-five hours was 
worked, in which case the minimum was 
paid. The Circuit Court approved the plan, 
pointing out that Belo-Halliburton was now 
an established exception to the Missel rule. 


One essential ingredient of such a plan 
was said to be “a condition of irregularity 
or instability of work, so that the guarantee 
yields the employee stability of employment 
and income otherwise exempt.” The hourly 
rate would not need to be identical with 
actual regular rate, in other words, the rate 
determined by the Missel formula, since 
“where there concur (a) enough irregularity 
and (b) a fair guarantee, then the contract 
rate is to be ‘regarded as’ the equivalent 
of the actual rate, i. e, as a substitute 
therefor.” 


It was true that the total hours which an 
employee had to work before earning extra 
compensation was less than in Belo or 
Halliburton, and this must have made the 
plan easier for the court to swallow. But 
there was evidence, hotly pointed out in the 
dissent and passed over by the court, that 
the irregularity of employment which was 


so highly valued in the opinion was in fact 
much less in extent than in either of the 
two previous cases. The case might be said 
to stand for the proposition that either sub- 
stantial irregularity of employment or an 
agreed wage which in fact produces the 
weekly guarantee in an average work week, 
must be present if the plan is to be upheld. 


Sterling Ice and Cold Storage Case 


A contract which fell off the Belo tight- 
rope was passed on by the Circuit Court 
in Walling v. Sterling Ice and Cold Storage 
Company." The hourly wage which had 
been agreed on by employer and employee 
in this case had been set up before the war 
and had not been raised thereafter. As the 
cost of living had increased, corresponding 
increases had been made in the weekly 
guarantee, but none in the agreed base rate. 
By the time the case was tested in the 
courts, the guarantee was so far above any 
figure which the employee could reach on 
the basis of his agreed hourly wage that 
no extra pay was ever earned. In holding 
that the contract failed to comply with the 
act, the court pointed out that a Belo-type 
contract should be based upon an hourly 
rate which would produce the guaranteed 
minimum during an ordinary work week. 
Here, the hourly rate bore almost no rela- 
tion to the guarantee. So little importance 
was attached to the hourly rate by the em- 
ployers that no record was kept of the actual 
hours worked by the employees, itself a 
violation of the Wage and Hour Regulations.” 


Some of the language used in this case 
is helpful in planning a future Belo contract. 
In distinguishing the present contract from 
Belo, the court said: 


“While in general the terms of the con- 
tract in this case are the same as those in 
the Belo case, there are certain facts which 
distinguish the two contracts. Thus, when 
employees received an increase of pay in 
the Belo case, the hourly rate and the weekly 
rate of the contract were readjusted. In 
other words, the contract was rewritten to 
reflect the new condition. Thus, the, new 
hourly rate always bore a reasonable rela- 
tionship to the weekly pay. In the Belo’ 
case, at least ten per cent of the employees 
actually received overtime payments for ad- 
ditional hours worked in addition to the 
guarantee in the contract.” 
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(CCA-2, 1947). 
17[13 LABOR CASES { 64,216] 165 F. (2d) 265 
(CCA-10, 1947). 


1% See 29 Code of Federal Regulations, Cum. 
Supp. 516; 29 Code of Federal Regulations, 1944 
Supp. 516; 29 Code of Federal Regulations, 1947 
Supp. 516. 


November, 1949 @ Labor Law Journal 




















The court goes on to review the Younger- 
man-Reynolds and Halliburton cases and 
makes a formidable attempt to arrive at the 
correct rule. 


“From an analysis of these cases, we con- 
clude that the correct rule to apply is that 
where employees work irregular hours un- 
der a contract fixing a regular hourly rate 
and providing time and one-half for over- 
time and also for a weekly guarantee, the 
hourly rate must have been intended to de- 
termine the weekly wages which it was 
contemplated would be paid for both regular 
and overtime work, at no less than one and 
one-half times the amount thereof; and that 
the weekly guarantee must be such a sum 
as the parties contemplated would ordinarily 
result from the application of the hourly 
rate to the regular and overtime hours, 
taking into consideration that the hours of 
work were not fixed and that they varied 
somewhat from week to week. If the 
hourly rate fixed in the contract were such 
that it did not reasonably determine the 
weekly wages intended to be paid to the 
employees, according to the nature of their 
employment, for both regular hours and one 
and one-half times such hourly rates for the 
overtime hours for such hours as they would 
ordinarily work, it would be a fictitious rate. 
In such a case, the weekly guarantee would 
constitute the real wage and would be 
used in computing and determining the 
hourly rate.” 


Other Cases 


In Clay v. Motor Freight Express, Inc.” 
the dichotomy produced by Belo and Missel 
was strikingly illustrated. An employee 
was paid a weekly salary for a fluctuating 
work week and, some considerable time 
after the act had gone into effect, was asked 
to initial a new employment contract which 
yielded him the same salary on the Belo basis. 
In a suit for back overtime, the court held 
that he was entitled to overtime under the 
Missel decision up to the instant at which he 
initialed the contract—but not thereafter. 


There is some basis, of course, for the 
popular fear that a plan which leaves the 
employee with the same pay as before he 
was covered by the act shows intent to 
evade the act and will be struck down. 
However, these fears are unfounded in the 
case of employees who have previously 
been on a salary basis, as is shown by 

































































Lassiter v. Atkinson & Company.” This was 
a case in which the basic hourly rate was 
computed so as to yield exactly the same 
total pay for the employee as his previous 
salary. The court held that if the minimum 
pay requirements are met, there is nothing 
in an arrangement of this kind which vio- 
lates the provisions of the act. 


However, this language should not be 
stretched to cover the situation of the employee 
who has always been paid an hourly wage with- 
out meeting the overtime requirements of 
the act. While it is outside the scope of this 
discussion, it is hardly to be supposed that 
the higher courts would sanction a reduc- 
tion in the hourly wage designed to produce 
the same take-home pay after payment of 
overtime under the act. 


Some type of contract is ordinarily pres- 
ent in a Belo plan to bind both the employee 
and the employer to the new base rate, 
though all that is actually necessary, in the 
absence of union demands, is that the em- 
ployee be aware of the method and rate un- 
der which he is being paid. The fact that 
the contract is on a take-it-or-leave-it basis 
does not make it less binding. In Aflantic 
Company v. Walling™ the uncontradicted 
evidence was that the manager had told his 
employees to sign a Belo-type contract or 
else be fired. They had signed, but the 
Administrator brought this case for back 
overtime pay against the employer; held: 
that these tacti¢s do not invalidate the con- 
tract. There is no compulsion upon an 
employer to continue an employee on the 
job except on a mutually acceptable basis. 


The problem of a Belo contract in a sea- 
sonal industry faced a Tennessee District 
Court in Walling v. Anderson, Clayton and 
Company.” From a managerial standpoint, 
the object was to provide a steady wage 
for employees who worked short hours dur- 
ing the off-season, at the same time compen- 
sating them for the heavy work during the 
late summer. Under the contract used, the 
employees earned more than the guarantee 
if they worked more than forty-four hours 
a week. The court accepted the contract as 
a valid computation of the regular rate for 
the purposes of the act, “in the expectation 
that forty-four hours represented the ap- 
proximate average work week required for 
the approaching [busy] season under nor- 
mal conditions and with a normal crop.” 
The court further noted that “the forty-four 
hours per week represented a reasonable 
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and realistic contractual limit upon the 
hours which the employees were required 
to work for the agreed weekly guarantee” 
and that “the agreed regular rates were not 
fictitious or completely unrelated to the 
compensation paid, nor were same com- 
puted in unrealistic or artificial manner.” 


New Problems of Interpretation 


All the considerations which caused law 
review predictions of the downfall of Belo 
were valid enough at the time, but the 
Halliburton case and the passage of Section 
7 (e) have made it as permanent as labor 
legislation is ever destined to be in these 
times. As the price of permanence, the 
statute has added at least two new problems 
of interpretation which may have to go back 
to the courts for solution. First, what about 
employment contracts made under the aegis 
of the Halliburton case, but guaranteeing 
more than the sixty hours sanctioned by the 
statute? Second, may an employer now 
avoid overtime payments entirely by guar- 
anteeing sixty hours, adjusted to the former 
salary, in the case of those employees whose 
irregular work week never actually reaches 
sixty hours? 


Keeping in mind the dismaying box-score 
on Belo predictions in the past, it is sub- 
mitted that the answers to these two ques- 
tions are not as difficult as they seem. 


As for the first, the clue lies in the ac- 
ceptance by Congress of the Belo doctrine 
almost in toto, the principal exception being 
the limitation of the guaranteed work week 
to sixty hours. This was no chance figure. 
Mathematical counsel had succeeded in im- 
pressing on the court in each Belo test the 
number of hours which fitted within the 
guaranteed wage. The figure ran as high 
as eighty-four in the Halliburton case. It 
can only be assumed that Congress saw 
the readiness with which a high guarantee 
might lend itself to abuse,” and set the 
limit at sixty hours. If this is so, a higher 
guarantee will certainly not be countenanced 
in future contracts. 


But what of back overtime suits against 
those employers who have been using a high- 
guarantee plan in reliance on Halliburton? 
Had they been using a plan suggested or 
sanctioned by the Administrator,” they 
would be protected by Section 10 of the 
Portal Act.* But the Belo-type plan was a 
creature of the courts alone, never expressly 
approved by the Administrator. The correct, 
analysis would seem to be that the high- 
guarantee Belo plan was lawful until the 
effective date of the new amendments. For, 
despite the clear evidence that Section 7 (e) 
is a codification of Belo, its provisions insofar 
as they change existing law may not be 
regarded as retroactive without a specific 
indication of such intent on the part of the 
legislature. The contrary is the case.” 

As for the second problem of interpreta- 
tion, no greater difficulties seem to be pre- 
sented. The question is whether a court 
which made good faith in the setting of a 
regular rate a condition precedent to the 
enjoyment of Belo privileges in Walling v. 
Sterling Ice and Cold Storage Company is now 
ready to change its mind in the light of 
Section 7 (e). Take the case of the employer 
whose field representatives average forty- 
five hours a week, but may on occasion go 
as high as fifty-five hours. To avoid the 
bother of overtime payments, learned coun- 
sel advises this employer to guarantee sixty 
hours work at an hourly rate which would 
roughly produce the former salary when 
straight time and overtime for sixty hours 
are taken into account. 

It seems likely that this advice would 
prove unwise. While the Administrator 
could not act himself,” a disgruntled em- 
ployee might readily win the court’s ear with 
the argument that this was not a “bona 
fide individual contract” as required by the 
terms of Section 7 (e). There is previous 
reference to bona fides in the Belo authori- 
ties.* When used in connection with the 
employment contract, it identifies the re- 
quirement that the contractual “regular 
rate” be based on an honest estimate of the 
average work week. In a sense, the phrase 


(Continued on page 160) 





% See Walling v. Sterling Ice and Cold Stor- 
age Company, supra. 

* Interpretive Bulletin No. 4 suggests the 
‘‘prepayment plan’’ (in paragraphs 53 to 67) 
and the ‘‘time-off plan’’ (in paragraphs 30 to 
53). But as to the authority of this bulletin 
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General Enforcement Policy, 12 Federal Regis- 
ter 3915. 
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take effect upon the expiration of ninety days 
from the date of its enactment, with one ex- 
ception. 

™ Presumably this would be ‘‘an issue of law 
which has not been finally settled by the 
courts.”"’ Fair Labor Standards Amendments of 
1949, Section 16(c) provides that no court shall 
have jurisdiction over such an action or pro- 
ceeding if brought by the Administrator. 

% The Act clearly contemplates the setting 
of the regular rate in a bona fide manner. ., ."’ 
Walling v. Helmerich & Payne, Inc, [9 LABOR 
CASES § 51,183], 323 U. S. 37 (1944). 
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THE SECONDARY BOYCOTT 





By T. J. BLACKWELL 


FREEDOM OF SPEECH IS NOT AN ABSOLUTE RIGHT; PROTECTION 
OF A NEUTRAL OR A DISINTERESTED THIRD PARTY IN A LABOR 
DISPUTE DOES NOT ABRIDGE ITS CONSTITUTIONAL GUARANTEE 





i IS NOW established that free speech 
is not the controlling factor where the 
tangible objective of a striking labor or- 
ganization is contrary to law, and that 
under such circumstances illegal picketing 
may properly be enjoined. In the absence 
of a prohibitory statute, picketing to coerce 
a plaintiff's customers, by threatening in- 
jury to their business, into withholding 
their patronage may be restrained. 

The underlying principles, with specific 
relationship to the matter of picketing out- 
side the area of the industry affected to 
produce a secondary boycott, were involved 
in the case of Watson, Attorney General 
and Maule Industries, Inc. v. International 
Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen and Helpers of America, Local 
Union No. 390 (AFL) et al., 41 So. (2d) 
431, recently reviewed by the Supreme Court 
of Florida, en banc. The court omitted, 
however, to support its judgment of af- 
firmance with a written opinion. Never- 
theless, the case may be considered of 
sufficient significance to warrant a com- 
ment upon and an outline of the law thought 
to be pertinent. 


The corporate plaintiff conducted a large 
building-supply business in Dade County, 
Florida. Among other things, it supplied 
transit-mix concrete to building contrac- 
tors. Its transit-mix drivers went out on 
strike, and certain disturbances resulted. 
A complaint seeking injunction against the 
defendant union and its members to pre- 
vent them from picketing the places of 


business of Maule Industries in a disor- 
derly manner and from committing acts 
of violence, or from interfering with the 
business of the company by intimidation, 
coercion or threats against the company, 
its nonstriking employees and its customers, 
was filed in the Circuit Court of Dade 
County. A temporary injunction was granted. 


Thereafter, the plaintiff filed a petition 
for issuance of a citation against the de- 
fendants for contempt of the temporary 
injunction, and also filed an amendment to 
the complaint, alleging that in violation of 
the provisions of Paragraph 12 of Section 
481.09, Florida Statutes,’ the union repre- 
sentatives had required pickets to surround 
certain construction jobs then being sup- 
plied with building materials by Maule 
Industries and had all transit-mix trucks 
leaving its plants followed by pickets, thereby 
causing a cessation of work at such con- 
struction jobs; that the union representa- 
tives intended to place pickets at all other 
construction sites supplied by Maule In- 
dustries; and that the defendants were 
guilty of picketing beyond the area of the 
industry out of which the labor dispute 
arose, contrary to the Florida statute. As 
a result, the temporary injunction was ex- 
tended to restrain such picketing and, on 
final hearing, was made permanent. It was 
held that such picketing effectuated a sec- 
ondary boycott. 


The special master in the case had re- 
ported as follows: 





1Chapter 21968, Florida Laws of 1943, Sec- 
tion 12: ‘It shall be unlawful: (12) to picket 


beyond the area of the industry within which 
a labor dispute arises."’ 
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“It appears that Maule Industries was 
the only concern able to furnish concrete 
in the quantity required at one of the 
building projects picketed, and that at an- 
other job continuous pouring of concrete 
was necessary in order to prevent the com- 
plete loss of foundations. Thus, the defend- 
ant union recognized that picketing 
these construction sites resulted in inno- 
cent parties sustaining great damage, and 
withdrew the pickets so that members of 
other unions working there would return 
to work. The results produced by the 
conduct of the defendants clearly demon- 
strates the propriety and wisdom of the 
statutory provision. 


“It is further contended that the statu- 
tory limitation of the ‘area of the industry’ 
should be interpreted to include all con- 
struction sites where concrete is delivered 
by Maule Industries, particularly in view 
of the fact that the trucks mix concrete 
in transit to the job. The language of the 
statute clearly indicates the intent to limit 
picketing to the locality adjacent to the 
place of business involved in a labor con- 
troversy. In the present instance the indi- 
cated area would seem to consist of the 
plants where Maule Industries manufac- 
tured or produced the concrete. To hold other- 
wise would render the statute worthless.” 


It may be of interest to review some 
of the recent cases involving secondary 
boycott, as prohibited by state statutes or 
by Section 8 (b) (4) (A) of the Taft- 
Hartley Act.’ 


Picketing of Third Parties 


In the case of LeBaron v. Printing Special- 
ties & Paper Converters Union, Local 388 


[14 Lasor Cases { 64,290], 75 F. Supp. 678 
(DC Calif., 1948), it was held that where a 
union which was engaged in a labor dispute 
with an employer picketed the premises of 
third parties to force them to refrain from 
doing business with the employer, and to 
indtice the employees of the third parties 
to refuse to handle or transport shipments 
made by or destined for the employer, the 
union was guilty of engaging in a secon- 
dary boycott in violation of law. The 
court said: 

“The picketing activities, which prompted 
the representatives of the Board to petition 
the Court for injunctive relief, can in truth 
hardly be said to have been motivated by 
‘dissemination of information concerning 
the facts of a labor dispute’. A candid and 
forthright appraisal of the picketing ac- 
tivities in question classifies them as a form 
of forcible technique that has been held to 
be subject to restrictive regulation by the 
State in the public interest on any reason- 
able basis. Carpenters Union v. Ritter’s Café, 
315 U. S. 722. And in the exclusive Federal 
field of protecting the interests of the public 
in interstate commerce against forcible ob- 
struction to the free flow of such com- 
merce, Congress has, we think, in Section 
8 (b) (4) (A), kept within the permissive 
restrictions on free speech and assembly 
that have been approved by the Supreme 
Court in comparable legislation. See Thorn- 
hill v. Alabama, 310 U. S. 88 at 105. 


“The observation of Mr. Justice Douglas 
in the concurring opinion in Bakery Drivers 
Local v. Wohl, supra, delineates the evils of 
‘the secondary boycott’ which has met dis- 
approval by the Supreme Court in Duplex 
Printing Press Co. v. Deering, 254 U. S. 
443. The learned Justice in the cited recent 
labor case aptly stated: 





2 The free speech provision of Section 8 (c) of 
the Labor Management Relations Act affords 
no immunity to peaceful picketing carried on 
in aid of a secondary boycott as prescribed 
by the above cited section. See In re United 
Brotherhood of Carpenters & Joiners of Amer- 
ica (AFL), Local 74 et al., 81 NLRB — (No. 
127) (1949), where it was said: 

“Section 8 (b) (4) (A) was aimed at elim- 
inating all secondary boycotts and their con- 
comitant activities which Congress thought 
were unmitigated evils and burdensome to com- 
merce. It was Congress’ belief that labor 
disputes should be confined to the business im- 
mediately involved and that unions should be 
prohibited from extending them to other em- 
ployers by inducing and encouraging the lat- 
ters’ employees to exert economic pressure in 
support of their disputes. It was the objec- 
tive of the unions’ secondary activities, as 
legislative history shows, and not the quality 
of the means employed to accomplish that ob- 
jective, which was the dominant factor mo- 
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tivating Congress in enacting that provision. 
Both the proponents and opponents of the Act 
so interpreted Section 8 (b) (4) (A) and under- 
stood that it prohibited peaceful picketing, 
persuasion, and encouragement, as well as non- 
Peaceful economic action, in aid of the for- 
bidden objective.”’ 

The argument that Section 8 (b) (4) (A) was 
not intended to reach a ‘‘product boycott’’ was 
rejected, for such a boycott was one of the 
specific evils which that provision was designed 
to eliminate or control, according to the legis- 
lative history of the act. Hearings Before Sen- 
ate Committee on Labor and Public Welfare, 
80th Congress, ist Session, pp. 59-63, 969, 1496- 
1497, 1717-1718, 1732-1733, 1801, 2060-2061, 2148; 
Hearings Before House Committee on Educa- 
tion and Labor, 80th Congress, ist Session, 
pp. 467-477, 539, 547-548, 549, 1001-1002, 1860, 
1876, 2149-2150, 2530, 2547, 2572-2586, 2690; S. 
Rept. No. 105, 80th Congress, 1st Session, pp. 
7-8; H. Rept. No. 245, 80th Congress, 1st Ses- 
sion, pp. 4-5, 23-24. 
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“‘Picketing by an organized group is more 
than free speech, since it involves patrol of 
a particular locality and since the very pres- 
ence of a picket line may induce action of 
one kind or another, quite irrespective of the 
nature of the ideas which are being dissemi- 
nated. Hence those aspects of picketing make 
it the subject of restrictive regulation.” 
(Italics supplied.) 


In LeBaron v. Printing Specialties & Paper 
Converters Union, the court held that a 
striking union which had engaged in peace- 
ful picketing of a motor carrier and termi- 
nal company to induce that company’s 
employees to refuse to handle the products 
of a manufacturer against whom the union 
was striking had violated the provisions of 
the Taft-Hartley Act prohibiting secondary 
boycott, and was not protected by the free 
speech provisions of the First Amendment 
to the Constitution of the United States. 
(Section 8 (b) (4) (A), Labor Management 
Relations Act.) 


The court pointed out that although 
the strikers claimed they were merely pick- 
eting their employer’s products and were 
not engaged in a secondary boycott, their 
activities were of a kind and character 
deemed by Congress to be harmful to the 
public interest. 


Ninth Circuit Opinion 


The same case was reviewed, on appeal, 
by the United States Circuit Court of Ap- 
peals-for the Ninth Circuit ({15 Lasor 
Cases § 64,879] 171 F. (2d) 331), which 
handed down its opinion on December 13, 1948. 


The appellate court pointed out that the 
constitutional question as to freedom of 
speech had been answered by the Supreme 
Court’s decision in the case of Carpenters 
and Joiners Union of America v. Ritter’s 
Café [5 LaBor CAses { 51,137], 315 U. S. 722, 
62 S. Ct. 807, where the Supreme Court 
held that a state has the right to determine 
whether the common interest is best served 
by imposing restrictions upon the use of 
weapons for inflicting economic injury in 
the struggle of conflicting industrial forces. 
The court also stated that recognition of 
peaceful picketing as an exercise of free 
speech does not imply that the states are 


without power to confine the sphere of 
communications to that directly related to 
the dispute.* It was pointed out that the 
circumstances of the case of Bakery Drivers 
v. Wohl [5 LaBor Cases { 51,136], 315 U. S. 
769, 62 S. Ct. 816, on which the strikers 
relied, were peculiar, and that the decision 
was influenced by the extraordinary nature 
of the facts involved, In that case the 
Supreme Court had observed that a state 
is not required to tolerate in all places and 
under all circumstances even peaceful pick- 
eting by individuals. 
The Court of Appeals stated: 


“Tt is known to all the world that pick- 
eting may comprehend something other 
than a mere expression of views, argument 
or opinion. As conducted here it con- 
stituted an appeal for solidarity of a nature 
implying both a promise of benefit and a 
threat of reprisal. The reluctance of work- 
ers to cross a picket line is notorious. To 
them the presence of the line implies a prom- 
ise that if they respond by refusing to cross 
it, the workers making the appeal will in 
turn cooperate if need arises. The converse, 
likewise, is implicit. ‘Respect our picket 
line and we will respect yours.’ In this 
setting the picket line is truly a formidable 
weapon, and one must be naive who assumes 
that its effectiveness resides in its utility as 
a disseminator of information. The wisdom 
or policy of circumscribing the use of the 
weapon is not of course a matter with 
which the courts are entitled to concern 
themselves.” (Italics supplied.) 

Furthermore, said the court: 

“ . . The debate here is whether peaceful 
picketing may constitutionally be confined 
by legislation to the area of industrial dis- 
pute, or, in plainer English, to the premises 
of the employer with whom the dispute is 
in progress. It is of course settled by re- 
peated decisions of the Supreme Court that 
picketing, when resorted to peacefully for 
the legitimate purpose of publicizing griev- 
ances, is,within the protection of the First 
Amendment. Thornhill v. Alabama, 310 
U. S. 88, 60 S. Ct. 736, 84 L. Ed. 1093; 
Carlson v. California, 310 U. S. 106, 60 S. Ct. 
746, 84 L. Ed. 1104; American Federation of 
Labor v. Swing, 312 U. S. 321, 61 S. Ct. 
568, 85 L. Ed. 855. Congress has now 
undertaken, in the exercise of its power 





3 Power of Congress and state legislatures to 
proscribe or restrict secondary boycotts by such 
measures as those contained in Section 8 (b) 
(4) (A) of the Taft-Hartley Act and by Sec- 
tion 481.09 (12), Florida Statutes, would seem 
to be beyond question. Gompers v, Bucks Stove 
& Range Company, 221 U. S. 418; Lowe v. 
Lawlor, 208 U. S. 274; Duplex Printing Press 


Secondary Boycott 


Company wv. Deering, 254 U. S. 493: Bedford 
Cut Stone Company v. Journeymen Stone Cut- 
ters Association, 274 U. S. 37; Allen-Bradley 
Company v. Local Union No. 3, International 
Brotherhood of Electrical Workers et al. [9 
LABOR CASES f 51,213], 325 U. S. 797; United 
Brotherhood of Carpenters 4 Joiners of America 
v. U. 8. [12 LABOR CASEs { 51,241], 330 U. S, 395. 
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under the Commerce Clause, art. 1, Sec. 8, 
cl. 3, to prohibit altogether or sharply cur- 
tail the use by labor organizations of cer- 
tain economic weapons which they have 
heretofore freely employed. In an effort 
to narrow the area of industrial strife, and 
thus to safeguard the national interest in 
the free flow of commerce, it has in effect 
banned picketing when utilized to con- 
script in a given struggle the employees of 
an employer who is not himself a party to 
the dispute. Such we understand to be the 
purport of Sec. 8 (b) (4) (A) of the Act. 


“ . . The picketing in this instance falls 
plainly within the terms of that statute. 
Its primary object was to induce the em- 
ployees of Los Angeles-Seattle and West 
Coast to engage in a concerted refusal to 
handle Sealright’s goods and thus to force 
their employers to cease handling or trans- 
porting the same. There can be no doubt 
about that any more than there can be 
doubt of the success of the endeavor. Ap- 
pellants say they were merely picketing 
Sealright’s product and were not engaged 
in a secondary boycott as that term is 
commonly understood. ‘The statute, how- 
ever, does not use the terms ‘hot cargo’, 
‘picketing the product’, or ‘secondary boy- 
cott’. It broadly sweeps within its prohibi- 
tion an entire pattern of industrial warfare 
deemed by Congress to be harmful to the 
public interest.” (Italics supplied.) 


Ritter's Cafe Case 


In the case of Carpenters and Joiners 
Union of America v. Ritter’s Café, supra, it 
was held that the Texas law restricting 
picketing to the area of the industry within 
which the labor dispute arises does not vio- 
late the Fourteenth Amendment to the 
United States Constitution. The Constitu- 
tion does not forbid the states from 
setting the limits of permissible contest 
open to industrial combatants. Under the 
Texas law, which localized industrial con- 
flict by prohibiting the exertion of con- 
certed economic pressure directed at the 
business, wholly outside the economic con- 
text of the real dispute, of a person whose 
relation to the dispute arises from his busi- 
ness dealings with one of the disputants, 
two unions were enjoined from picketing 
“outside of the area of the industry” in- 
volved. It was said that it is not for the 
Supreme Court of the United States to 
assess the wisdom of a policy underlying 
a state law which the state may constitu- 
tionally enact. 
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AFL v. Swing 


In the case of AFL v. Swing [3 LaBor 
Cases § 51,112], 312 U. S. 321, 61 S. Ct. 568 
(1941), the doctrine that “picketing is free 
speech” received its broadest and most 
liberal application. There, the right of an 
outside union to picket Swing’s shop in an 
effort to unionize it was upheld although 
neither Swing nor his employees desired 
unionization. 


However, it later became apparent to the 
Supreme Court that the right of “picketing 
free speech” is subject to the same restric- 
tions and limitations applicable to the gen- 
eral right of free speech. (As Mr. Justice 
Holmes expressed it, freedom of speech 
does not imply a right to “cry ‘fire’ in a 
crowded theater.”) One of the restrictions 
now imposed is that freedom of speech 
must be exercised by means which are 
peaceful, rather than violent, intimidating 
or coercive; another is that it must be for 
the accomplishment of a lawful or proper 
purpose. The Supreme Court has appar- 
ently moved forward from the “freedom of 
speech” philosophy of the Swing case. 


Meadowmoor Dairies Case 


In the case of Milk Wagon Drivers Union 
of Chicago, Local 753 et al. v. Meadowmoor 
Dairies, Inc. {3 Lapor Cases § 51,111], 312 
U. S. 287, 61 S. Ct. 552, it was held that 
picketing “enmeshed with contemporane- 
ously violent conduct” violated this valid 
limitation and could be enjoined. There, it 
was said that injunctive restraint of picket- 
ing by a state court involves no violation 
of a constitutional guarantee of freedom of 
speech where conduct of the picketing is 
connected with violence in such manner as 
to place the picketing in a setting of dis- 
order and continuing intimidation. 


Allen-Bradley Case 


In the case of Allen-Bradley Local No. 
1111, United Electrical, Radio and Machine 
Workers of America et al. v. Wisconsin Em- 
ployment Relations Board and Allen-Brad- 
ley Company [5 Lapor Cases { 51,135], 
315 U. S. 740, 62 S. Ct. 820, the Supreme 
Court sustained an order of the Wisconsin 
Labor Board which, among other things, 
forbade picketing of employees’ homes. The 
Court also held that the enactment of the 
National Labor Relations Act did not pre- 
clude the states from prohibiting or regu- 
lating union activity which amounted to 
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mass picketing, threatening employees whe 
desired to work with physical injury or 
property damage, obstructing entrance to 
and egress from the employer's factory, 
obstructing the streets and public roads 
surrounding the factory and picketing the 
homes of employees. 


District Court Decisions 


In the case of Cranefield v. Bricklayers 
Benevolent & Protective Union No. 1 [5 
Lasor Cases { 64,603], 78 F. Supp. 611, it 
was held that when there is reasonable cause 
to believe that a union is engaging in a 
secondary boycott in violation of Section 
8 (b) (4) (A) of the Taft-Hartley Act by 
refusing to permit its members to work for 
subcontractors and suppliers of a contrac- 
tor who has been posted on the union’s 
“unfair” list, the issuance of a mandatory 
injunction prohibiting like and related con- 
duct pending final adjudication was proper. 
This case was decided on June 23, 1948, in 
the United States District Court for the 
Western District of Michigan. 


In the case of Evans v. United Electrical, 
Radio and Machine Workers of America 
[15 Lasor Cases { 64,718], decided by the 
United States District Court for the South- 
ern District of Indiana on August 27, 1948, 
a civil ruling was entered. It was held that 
it is a secondary boycott in violation of 
Section 8 (b) (4) (A) of the Taft-Hartley 
Act for a union, which represents employees 
of a manufacturing company to induce, by 
picketing and other activities, the employees 
of a contractor engaged in construction 
work for the manufacturing company, and 
of his materialmen and subcontractors, to 
engage in a concerted refusal in the course 
of their employment to perform services 
for the contractor, with the object of forc- 
ing the contractor to cease doing business 
with the manufacturing company. 


Texas Decision 


In the case of Dickson v. North East 
Texas Motor Freight Lines [15 Lasor Cases 
{] 64,743], 210 S. W. (2d) 660 (Tex. Civ. App., 
1948), it was held that a proviso in a union 
contract entered into with numerous em- 
ployers which forbids the employer to in- 
struct his employees to go through a picket 
line or to handle “unfair” goods violates 
the law of Texas since it is a means of 
effecting a secondary boycott by the con- 
tracting parties against any nonsubscribing 
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employer. The trial court had issued a 
mandatory injunction directing employers 
who were parties to such a contract to 
resume business dealings with nonsubscrib- 
ing employers notwithstanding the con- 
tractual proviso, and the ruling was upheld 
on appeal. The court said: 


“On notice of the strike, these sixteen 
truck lines immediately terminated all busi- 
ness relations with plaintiff company; 
numerous of the truck line officials testi- 
fying that they considered themselves bound 
to do so under the contract. The result 
was an almost total stoppage of plaintiff’s 
business in interchange of freight and heavy 
decrease in cash receipts the following day. 
The trial court could reasonably have found 
from the foregoing facts that the practical 
construction placed on the quoted proviso 
by the parties, obliged each ‘employer’ to 
cease business relations with any concern 
which defendant local was attempting to 
unionize. So viewed by the court, the 
contract simply became the predicate for 
a secondary boycott by the parties thereto 
against any nonsubscribing employer, the 
boycott to become actual upon notice of 
the existence of a strike, as in the instant 
situation; such an understanding between 
a trade union and business organizations 
being obviously in violation of our laws 
against trusts, monopolies, and conspira- 
cies in restraint of trade. While it may 
be true that the proviso in question was 
prima facie in aid of the union’s right 
to collectively bargain, the immediate effect 
of its operation as applied to plaintiff was 
a virtual boycott and the creation and 
carrying out of restrictions against him 
in the free pursuit of a lawful business. 
Arts. 7426 to 7429, Vernon’s Annotated 
Civil Statutes, and Arts. 1632-1634 Penal 
Code; Webb v. Cooks’, Waiters’ and Wait- 
resses’ Union (Tex. Civ. App.), 205 S. W. 465; 
Borden Co. v. Local No. 133 of Teamsters, etc. 
(Tex. Civ. App.), 152 S. W. (2d) 828.” 


In the case of LeBus v. Pacific Coast 
Marine Firemen [15 LagBor Cases { 64,794], 
decided on October 27, 1948, the United 
States District Court for the Eastern Dis- 
trict of Louisiana held that neither the 
First nor the Fifth Amendment to the 
Constitution of the United States precludes 
the granting of injunctive relief against 
peaceful picketing which constitutes an un- 
fair labor practice in violation of Section 
8 (b) (4) (A) of the Taft-Hartley Act. 
The activities of the union, similar to those 
in the Maule Industries case, were enjoined 
as being in furtherance of a secondary boycott. 
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Picketing and Blacklisting 


In the case of United Brotherhood of 
Carpenters & Joiners v. Sperry [15 Lapor 
Cases J 64,814], 170 F. (2d) 863 (CA-10, 
1948), it was held that peaceful picketing 
and the promulgating of a blacklist as the 
means of establishing a secondary boycott 
to force one employer to cease doing busi- 
ness with another employer are not con- 
stitutienally protected activities, because such 
activities are associated with an unlawful 
purpose. The court said: 


“The pertinent part of the First Amend- 
ment guarantees freedom of speech and press, 
and section 8 (c) provides that expressions of 
views or opinions shall not constitute an 
unfair labor practice under the Act if they 
do not contain any threat of reprisal, or 
force, or promise of benefit. The promulga- 
tion and circulation of a blacklist and the 
peaceful picketing of premises in the course 
of a labor dispute may constitute a phase 
of the constitutional right of free utterance, 
if the blacklist is confined to the name 
of the employer primarily involved in the 
controversy and the picketing is confined 
to the premises of such employer. Thorn- 
hill v. Alabama, 310 U. S. 88; Carlson v. 
California, 310 U. S. 106; American Federa- 
tion of Labor v. Swing, 312 U. S. 321; 
Bakery Drivers Local v. Wohl, 315 U. S. 
769; Thomas v. Collins, supra. But the 
guaranty of free speech and free press con- 
tained in the First Amendment does not 
compel the United States to tolerate in 
all places and under all circumstances even 
peaceful picketing, if it has harmful effect 


upon interstate commerce. The constitu- 
tional right of free speech and free press 
postulates the authority of Congress to en- 
act legislation reasonably adapted to the 
protection of interstate commerce against 
harmful encroachments arising out of second- 
ary boycotts. The promulgation and circula- 
tion of a blacklist and the picketing of 
premises as the means of waging a secondary 
boycott which has the effect of substantially 
burdening or obstructing interstate commerce 
is not protected by the First Amendment 
or Section 8 (c) of the Act. Concretely, 
neither the constitutional nor statutory pro- 
vision protected appellants in their black- 
listing of Klassen and their picketing of its 
premises as a means of waging a secondary 
boycott against that company, with sub- 
stantially harmful effect upon interstate com- 
merce. Cf. Carpenters & Joiners Union of 
America v. Ritter’s Café, supra.” (Italics 
supplied.) 


Conclusion 


The conscription of a neutral or a disin- 
terested third party in a labor dispute is an 
illegal end. Secondary picketing has often 
been enjoined where, in the course of such 
a dispute; a neutral has been conscripted 
and pressure has been brought to bear on 
him through such picketing in order to 
bring one of the contesting parties to terms. 

Freedom of speech is a relative right. 
Speech may be curtailed under a reasonable 
exercise of the police power of government 
where the general welfare is believed to 
require it. [The End] 













JOINT CONTRIBUTORY PENSION AND INSURANCE 
PLANS IN THE MAJORITY 


A survey just completed by the National Industrial Conference Board shows that 
58.7 per cent of 255 recently adopted pension plans are on a joint contributory basis 


Plans 





included in the survey were made effective or were revised since October 1, 1945, and 
cover 1.5 million workers, including wage earners. 

Three out of four group insurance plans, also adopted or revised since the 1945 date, 
are on a joint contributory basis. These plans include two million rank-and-file employees 
of 261 companies. in a study still in progress, the Board has found that the employer 
pays the entire cost of the program in 23.7 per cent of the cases although, in 1945, 47.6 
per cent of the group insurance plans were on a noncontributory basis. 
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SOME EFFECTS 
OF 


THE TAFT-HARTLEY ACT 


By DALE E. GOOD ... PRACTICALLY SPEAKING, THE ACT “HAS 
OPERATED ONLY IN A PERIOD OF HIGH EMPLOYMENT—HENCE 
THE EXPERIENCE UNDER IT HAS LIMITED SIGNIFICANCE.” 


7S Labor Management Relations Act 
of 1947—or the Taft-Hartley Act, as it 
is popularly known—has been law for two 
years. Since its passage, provisions of the 
act and their effect have been debated pro 
and con by industrial, labor and other inter- 
ested groups. ° 


What has been the experience of labor 
and management groups under the new law? 
What effect has the act had on our national 
economy? Has it had any significant im- 
pact on labor-management relations? Have 
all its provisions been used? 


Answers to some of these questions have 
required time to develop. Although the act 
was passed in June, 1947, most provisions 
did not become effective until August of 
that year, and some did not apply until Au- 
gust, 1948. The real meanings of many of 
the provisions, therefore, were not clear un- 
til ruled upon by the National Labor Rela- 
tions Board. In some instances, further 
clarification by the courts is needed. By 
January, 1949, only two cases had been de- 
cided by the Supreme Court. 


Previous studies published by the Insti- 
tute of Labor and Industrial Relations have 
described the main provisions of the Taft- 
Hartley Act and interpretations by the Board 
and the courts since its passage. This 
study will consider the effect of the act upon 
strikes, work stoppages affecting the public 
health and welfare, union and management 
conduct and practices, labor-management con- 
tracts and the National Labor Relations Board. 


It is not possible to conclude from statis- 
tics whether the act has had any appreciable 
effect upon the number or duration of strikes. 
A comparison of the number of strikes and 
of the amount of lost working time indi- 
cates that the years 1947 and 1948 were re- 
markably alike. In 1947, idleness due to 
work stoppages accounted for the loss of 
34,559,000 man-days. In 1948, labor-man- 
agement disputes resulted in approximately 
34,000,000 man-days of direct idleness.’ Dur- 
ing the period 1935 to 1940, yearly loss of 
time as a result of work stoppages was con- 
siderably lower. The greatest strike idleness 
during those years—28,400,000 man-days— 
occurred in 1937, Thus far, the percentage 
of estimated working time lost since the 
passage of the act is more than one-third 
greater than the average for the period 1935 
to 1940. It is difficult, however, if not im- 
possible, to determine to what extent these 
strikes were caused by the issues in the 
Taft-Hartley Act. 


Strikes in 1947 


In March, 1947, before passage of the act, 
there was a general downward trend in time 
lost because of work stoppages. This trend 
continued through the remainder of the year, 
until by December industrial idleness result- 
ing from labor-management disputes had 
“leclined to a postwar low. A substantial 
portion of time lost due to work stoppages 
during 1947, however, resulted from three 
major disputes: the nation-wide telephone 





1 Review of Labor-Management Disputes in 
1948 (United States Bureau of Statistics, 1949). 
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strike in April and May, the more prolonged 
East Coast shipyards’ strike from June to 
December and the bituminous coal mining 
stoppage in late June. 


Wages were the chief cause of most work 
stoppages in 1947, as in 1946. Consequently, 
of the act’s provisions, only the procedural 
ones, the sixty-day waiting period and the 
national emergency provision applied. 


Issues arising out of the Taft-Hartley Act, 
however, were directly involved in some dis- 
putes during 1947, The short stoppage of 
about 235,000 bituminous coal miners was 
allegedly a protest against passage of the 
act. A Detroit strike involving 7,000 auto- 
parts employees developed following dis- 
agreement between the Murray Corporation 
of America and the United Auto Workers 
(CIO) over including in their contract a 
clause which would protect the union from 
damage suits in the event of wildcat strikes. 
Several smaller controversies between the 
International Typographical Union (AFL) 
and various printing concerns climaxed in an 
extended work stoppage, beginning in No- 
vember, when typographers in five Chicago 
newspaper plants went on strike. Although 
wages were involved, other important issues 
in this latter controversy were working con- 
ditions and the closed shop.” 


Strikes in 1948 


The downward trend in work stoppages 
was reversed during 1948, Beginning in 
January, an upward trend in time lost be- 
cause of work stoppages became evident. 
This trend extended throughout the first 
half of the year. During the first week of 
April more than half a million workers 
were on strike. The range of businesses af- 
fected was unusually wide—from the stock 


market to the stockyards. é 


Again, wages were the chief issue. But 
issues arising either directly or indirectly 


from the Taft-Hartley Act continued to 
be present in some disputes. 


The act’s non-Communist affidavit re- 
quirement was a major issue in a three- 
month strike of 1,000 employees, members 
of the United Public Workers (CIO), in 
cafeterias of about forty government build- 
ings in Washington, D. C. A major ques- 
tion involved was whether management was 
required to bargain with a union whose offi- 
cers had not filed the non-Communist affi- 
davits required by the act. 


A strike of United Mine Workers involv- 
ing the “captive coal mines” was called dur- 
ing July because of disagreement between 
union and management over a union shop 
provision in the 1948 contract. Management 
representatives contended that this provi- 
sion violated the Taft-Hartley Act. How- 
ever, they offered to accept the union shop 
provision if employees voted for it as pro- 
vided under the act. The vote, under the 
direction of the NLRB, was prevented when 
officers of the United Mine Workers re- 
fused to sign the non-Communist affidavit. 
A nine-day strike was terminated when an 
agreement incorporating the union shop pro- 
vision was reached during a court hearing 
on a petition filed by the General Counsel 
of the Board for an injunction to restrain 
the union. Both sides agreed that the union 
shop provisions would be modified if court 
rulings required it. 


In September, approximately 28,000 West 
Coast dock workers and seagoing personnel 
began a three-month strike upon termina- 
tion of an eighty-day antistrike injunction 
issued under the national emergency pro- 
vision of the act. Two of the three principal 
issues in the dispute—the union hiring hall 
and the signing of non-Communist affidavits 
—involved sections of the act. 


Longshoremen in the East Coast ports 
went on strike in November, after termina- 
tion of an eighty-day injunction. Bitumi- 
nous coal miners stopped work in March, 
and returned to work when an agreement 
was reached about a month later, A strike 
in the meat packing industry began in March 
and ended in May. 


No other industry-wide strikes began dur- 
ing the latter part of 1948. Settlement of 
the disputes involving the West Coast mari- 
time workers, the longshoremen on the East 
Coast and the California oil refinery em- 
ployees left no major strikes in existence by 





? For a discussion of the coal walkout, see the 
United States Department of Labor’s Monthly 
Labor Review, July, 1947. The strike at the 
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Murray Corporation and the Chicago newspaper 
strike are discussed in the August, 1947 issue 
and the November, 1948 issue, respectively. 
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December. The strike of Chicago printers 
continued through 1948, with further litiga- 
tion occurring. 


National Emergency Cases 


An important section of the Taft-Hartley 
Act includes provisions for dealing with na- 
tion-wide stoppages which may affect the 
health and welfare of the public. This is the 
so-called national emergency provision. There 
are six steps in the emergency procedure: 


(1) The President, if he is of the opinion 
that an actual or threatened strike would 
imperil the national health or safety, “may 
appoint a board of inquiry to inquire into 
the issues involved.” 


(2) Upon receiving a report from the 
board of inquiry, the President may direct 
the Attorney General to seek an injunction 
against the strike. 


(3) The court, if it finds that the actual 
or threatened strike falls within the specifi- 
cations set by the law, may issue an order 
enjoining the strike or its continuation. 


(4) If agreement is not reached at the 
end of sixty days, the board of inquiry re- 
ports the position of the parties to the 
President. 


(5) During the succeeding fifteen days, 
the NLRB conducts a poll of employees on 
acceptance or rejection of the employer’s 
last offer, and within five days thereafter 
certifies the results to the Attorney General. 


(6) The Attorney General asks the court 
to discharge the injunction. The President 
then submits, with or without recommenda- 
tions, as he may see fit, a record of the en- 
tire proceeding to Congress. The process 
is to be completed in eighty days—hence, 
the popular term, “eighty-day injunction,” in 
reference to the national emergency procedure. 


Use of Emergency Procedures 


Some of these procedures had been used 
seven times by January 1, 1949. In four 
instances, reports of the various boards of 
inquiry were followed by resort to federal 
injunction procedures. In two cases, strikes 
had begun when the emergency procedures 
were invoked; and in two cases, strikes re- 
sulted after the procedures of the law had 
been exhausted. In two other cases, votes on 
the employers’ last offers were taken. In 
another, involving the longshoremen and the 
stevedores on the Pacific Coast, the NLRB 
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was unable to take a vote on the employer's 
last offer because union members refused 
to cast ballots. 


The national emergency provisions of the 
act were invoked for the first time in March, 
1948. The President appointed boards of 
inquiry to investigate three disputes—in the 
atomic energy, coal mining and meat packing 
industries. 


The atomic energy dispute involved the 
AFL Atomic Trades Council and the Car- 
bide and Carbon Chemical Corporation, a 
private concern operating under the over-all 
supervision of the Atomic Energy Commis- 
sion. The issues in the dispute were wage 
adjustments and retention of a. sick-leave 
plan. A strike was averted when agreement 
was reached shortly after the eighty-day in- 
junction ended. In this case, every step in the 
national emergency procedure was completed, 
including the report by the President to 
Congress, The President recommended de- 
veloping special means to handle disputes 
in the atomic energy industry and proposed 
setting up a commission to study the problem. 


A work stoppage developed in the bitu- 
minous coal industry in March as a result 
of the failure of labor and management to 
agree on a pension plan. By the middle of 
the month, almost the entire industry was 
idle, On April 13, on order from the Presi- 
dent, the Attorney General obtained from 
the United States District Court for the 
District of Columbia a temporary injunction 
directing the union to order the miners to 
return to the pits and further ordering both 
parties to resume collective bargaining to 
settle the dispute. After further court action, 
the dispute was settled and agreement on 
the pension plan was reached. 


The President appointed a board of in- 
quiry to report on another case involving 
the United Mine Workers of America and 
the bituminous coal mine operators in a dis- 
pute over wages and employment. The 
parties agreed to a contract, however, before 
hearings were held. 


A strike situation in the meat packing 
industry had already developed when the 
President took the first step under the emer- 
gency provisions of the Taft-Hartley Act— 
appointment of a board of inquiry. In this 
case, however, the government took no fur- 
ther action: The strike, which began in 
March, continued for sixty-seven days before 
settlement was reached. 


Another case, in which no injunction was 
issued, involved the Telephone Workers 
Union (CIO) and the American Telephone 
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and Telegraph Company. A board of in- 
quiry had begun hearings when the parties 
agreed on a contract. 


In two cases involving the shipping indus- 
try, eighty-day injunctions were issued. The 
first case involved members of six unions 
—four CIO, one AFL and one independent 
—and shippers on the Atlantic, Pacific and 
Gulf ports, and on the Great Lakes. A strike 
in progress on the Great Lakes was threat- 
ening to spread to ocean-going traffic when 
the President directed the Attorney General 
to seek an injunction, Federal courts in 
New York, Cleveland, San Francisco and 
other areas promptly issued temporary in- 
junctions, followed by eighty-day injunc- 
tions. One extended work stoppage developed 
out of this complicated situation. It in- 
volved the International Longshoremen’s 
Union (CIO) and the West Coast shippers. 


The other case involved the Atlantic Coast 
stevedoring employers and the International 
Longshoremen’s Association (AFL). Wages 
and adjustment of overtime rates were the 
principal issues in dispute. Union mem- 
bers went on strike November 10, 1948, the 
termination date of the eighty-day injunction. 
Settlement was reached seventeen days later. 


In both East and West Coast disputes, 
work stoppages resulted only after the emer- 
gency provisions of the act had been ex- 
hausted. In elections conducted by the 
NLRB on the employer’s last offer in the 
national emergency disputes, votes by em- 
ployees were “overwhelmingly for rejection.” * 


Union Conduct and Practices 


An examination of union constitutions is 
one method of determining some of the 
effects of the Taft-Hartley Act. Changes 
in these constitutions since passage of the 
act reflect the influence of certain provisions 
on union conduct and practices. 


Some unions have taken action to avoid 
responsibility for damage suits in the event 
of wildcat strikes. The United Auto Work- 
ers (CIO), for example, has amended its 
constitution to prohibit calling a strike un- 
less authority has been granted by the in- 
ternational executive board-or the president 
of the international union. 





Other changes reflect the influence of the 
check-off and non-Communist affidavit pro- 
visions of the act. The International Fisher- 
men and Allied Workers Union (CIO) 
recently amended its constitution so that all 
forms of union membership payments may 
be included in the check-off without viola- 
ting the Taft-Hartley Act, which restricts 
check-off deductions to “payment of mem- 
bership dues.” The amendment designates 
all forms of payments as “dues,” which are 
permissible deductions under the act. The 
Federation of Glass, Ceramic and Silica 
Sand Workers (CIO) has likewise attempt- 
ed to solve the check-off problem by adopt- 
ing a uniform system of dues payments. 
Under this arrangement, where a check-off 
agreement is in effect, an employee who 
does not authorize the employer to make 
deductions for dues “shall become delin- 
quent and be suspended if he has not paid 
all dues, fines and assessments fifteen days 
after each current payday.” 


Non-Communist Affidavits 


The effect of the non-Communist affidavit 
provision upon internal union affairs is diffi- 
cult to determine. Most unions have com- 
plied with the act’s filing requirements, de- 
spite widespread objection to the provision. 


In some instances, labor’s own efforts to 
reduce Communist influence preceded legis- 
lative action. A vigorous purge has been 
underway for some time within the United 
Auto Workers (CIO) and the National 
Maritime Union (CIO), with warm encour- 
agement from national officers of the CIO. 


Unions whose officers have refused to file 
the non-Communist affidavit cannot invoke 
the processes of the NLRB. This puts the 
noncomplying unions at a disadvantage in 
dealing with employers and with rival 
unions. The perils of noncompliance are il- 
lustrated in a case involving a strike against 
Board certification.‘ 


Local 1250 of the Retail-Wholesale De- 
partment Store Employees (CIO) had a 
contract with Oppenheim Collins & Com- 
pany of New York. The contract was about 
to expire, and the company refused to nego- 
tiate a new contract because officers of the 
local union had not signed non-Communist 
affidavits. Thereupon, the union struck. 





3 First Annual Report of the Federal Mediation 

rvice. 

*OUppenheim Collins & Company, Inc., 79 
NLRB—(No. 59). See also Douds v. Local 1250, 
Retail-Wholesale Department Store Union of 
America [15 LABOR CASES { 64,800], Civil No. 
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47-308 (DC N. Y., 1948); injunctive decree aff'd 
{15 LaBpor Cases { 64,811], 170 F. (2d) 695 
(CA-2, 1948); motion to stay contempt decree 
den. (15 LasBor Cases { 64,812) 170 F. (2d) 
700 (CA-2, 1948). 
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A rival AFL union launched an organizing 
drive among the employees and subse- 
quently petitioned the NLRB for a bargain- 
ing election. Attempts by Local 1250 to 
halt the election or to obtain a place on the 
ballot failed. The Board also refused to 
allow the national union a place on the bal- 
lot on the ground that it was merely “front- 
ing” for Local 1250. The AFL union won 
the election and was duly certified by the 
Board. Objections to the election filed by 
the local CIO union and its parent or- 
ganization were overruled by the Board. 
Throughout this period the store was picketed 
by the CIO local, and picketing continued 
after the AFL union had been certified. 

The company then filed with the Board 
charges alleging a violation of the Taft- 
Hartley Act prohibition of a strike against 
Board certification. The General Counsel 
obtained a federal court injunction forbid- 
ding picketing and other strike activity. 
The strike continued, and contempt proceed- 
ings were started. Under the threat of a 
$20,000 fine and an additional penalty of 
$1,000 per day, the CIO union discontinued 
the strike. Local 1250 disaffiliated from the 
national union and the CIO, and is now 
an independent union. 

Similar situations have occurred else- 
where. In some instances the international 
union has taken control of noncomplying 
locals; in others, locals have seceded from 
internationals to which they had been affi- 
liated. This has been a two-way process, 
however. Some complying locals have dis- 
affliated from noncomplying international 
unions, just as some noncomplying locals 
have had their relationships cut off with 
complying internationals from which they 
had received charters. 


NLRB Rulings 


Rulings and interpretations of the non- 
Communist affidavit provision by the NLRB 
have developed along the following lines: 

(1) A noncomplying union may not peti- 
tion for a representation election and will 
not be certified by the Board as the bar- 
gaining agent. 

(2) In case of a representation election 
on the petition of another union, a non- 
complying union cannot get on the ballot. 

(3) A noncomplying union may not file 
objections to any representation election. 

(4) A noncomplying union may not file 
unfair labor practice charges with the Board. 
The Board will not handle charges filed 
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by an individual or the international union 
on behalf of a noncomplying union, 

As a result, some noncomplying unions 
have found it difficult to cope with un- 
friendly moves by rival unions and have lost 
membership and contracts to complying 
unions. Some unions have been extremely 
active in drawing membership from non- 
complying unions. The UAW (CIO) has 
chartered locals from the United Electrical 
Workers (CIO), the Mine, Mill and Smel- 
ter Workers (CIO) and the Farm Equip- 
ment Workers -(CIO). The Industrial 
Union of Marine and Shipbuilding Workers 
(CIO) has chartered locals from the Mine, 
Mill and Smelter Workers and the United 
Public Workers (CIO). 


Not all noncomplying unions have suf- 
fered from such activity of rival unions. 
The West Coast International Longshore- 
men’s and Warehousemen’s Union (CIO), 
for example, has not been appreciably af- 
fected. Generally, however, unions under 
so-called left-wing leadership have been af- 
fected most. A wider split between left- 
wing and right-wing unions has been one 
result of the filing requirements of the act. 


Secondary Boycotts 


The act’s ban on secondary boycott ac- 
tivity has far-reaching implications for 
unions. The Board is empowered under the 
act to petition any United States District 
Court for a temporary injunction to stop 
unfair labor practices. An employer may 
be enjoined from continuing an unfair labor 
practice, but the order usually affects only 
a single concern. In the case of unions, 
however, an injunction against secondary 
boycott activity affects all locals in the 
union’s entire jurisdiction. For example, a 
court order against the International Typo- 
graphical Union directed the union to “cease 
and desist from, and advise the subordinate 
local unions of the respondent Interna- 
tional Typographical Union that they will 
cease and desist from, in any manner sup- 
porting, authorizirg, sanctioning, recognizing, 
instigating, inducing, or encouraging subor- 
dinate local unions and members of the In- 
ternational Typographical Union, or any of 
them, to engage in, or to continue to en- 
gage in, any strikes, slowdowns, walkouts, 
or other disruptions of any kind to the 
business operations of employers in the 
newspaper publishing industry, which are in 
furtherance of, attributable to, arising out 
of, or caused solely or in part by acts and 
conduct enjoined by the Court’s decree of 
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March 27, 1948, and by the provisions of the 
decree of the Court hereinabove.” * 

As a result of the ban against secondary 
boycotts, some unions have discontinued 
practices which were previously normal pro- 
cedure. For example, a typographical union 
local now prints material which is sent to 
a city where members of another typograph- 
ical union local are on strike.’ Before the 
Taft-Hartley Act, the first local probably 
would have refused to do the work. 


Unions have been ordered by courts and 
the NLRB to stop secondary boycott ac- 
tivity in various cases throughout the coun- 
try. A majority of the temporary injunctions 
issued against unions for unfair labor prac- 
tices thus far have been concerned with various 
types of secondary boycotts. 


Management Conduct and Practices 


The effect of the act upon management is 
less easily discernible than its effect upon 
organized labor. Management has made 
some use of the act, although a go-slow 
approach has been urged by various employer 
associations and management spokesmen. 
One spokesman explains management’s at- 
titude this way: 


“Management has grounds sufficient un- 
der the [Taft-Hartley Act] to swamp our 
courts with requests for injunctions, suits 
for violation of contract and damages, and 
prosecution for unfair labor practices, to ap- 
pear as a tidal wave compared to labor’s 
portal-to-portal suits. 


“Why, then, do our friends, who are faced 
with featherbedding and other unfair labor 
. Practices specifically forbidden by the law, 
not go to court? Because they do not know 
their rights under the law? Hardly. The 
reason they are not filing briefs is due not 
to ignorance or the desire to play fair so 
much as it is prompted by the realization 
that, in the great majority of cases, the 
outcome of a court suit will have little effect 
upon management-labor relations in their 
own particular plant’’’ 


Union-Management Balance 


Management generally regards the Taft- 
Hartley Act as functioning to balance the 
union-management relationship. A director 


of industrial relations of a large firm states 
that the act has affected management in the 
exercise of its functions in at least eight areas: 

“1, Psychologically ... the Taft-Hartley 
law injected a new element of balance into 
relationships with the NLRB which has 
resulted in a more impartial attitude on the 
part of the Board officials. . . . The psycho- 
logical effect of the Taft-Hartley Act has 
been most apparent in collective bargain- 
ing.... Asa result, a very large proportion 
of agreements were consummated success- 
fully this past year without strife. 

“2. Employee communications. .. . The 
[freedom of speech] provision has had a 
salutary effect. Many companies are using 
this new freedom to send statements to their 
employees discussing union issues. 

“3. Control over supervisors. [The act’s 
provisions] gave employers a free hand to 
deal with such management employees on 
an individual merit basis. It has made the 
furnishing of information to such super- 
visors and their training and development 
of members of the management team im- 
measurably easier. 

“4. Control over labor supply. Manage- 
ment has also been given back some meas- 
ure of control over the labor supply. It 
is now forbidden to discriminate in hiring 
employees or to discharge workers for any 
reason except non-payment of dues. 

“S. Control over production. Union use 
of several practices affecting production has 
been limited by the Taft-Hartley law, such 
as featherbedding, secondary boycotts, jur- 
isdictional disputes, sympathy strikes, and 
certain other types of work stoppages. 

“6. Control over suppliers and customers. 
. . . If picketing to enforce such action 
[secondary boycotts] can be successfully 
enjoined, an employer will be free to select 
his suppliers and customers. 

“7. Collective bargaining. The Taft-Hart- 
ley Act has helped resuscitate the practice 
of genuine collective bargaining. The col- 
lective coercion of certain union officials 
who entered collective bargaining sessions 
with a sphinx-like ‘make me an offer’ atti- 
tude and then left without stating their 
demand is no longer possible. 

“8. Collective dealing with non-comply- 
ing unions. Many employers have continued 
to negotiate new agreements with the non- 














5 Evans v. International Typographical Union 
et al. [15 LABOR CASES { 64,766], 81 F. Supp. 
675 (DC Ind., 1948). 

*Louis Stark, ‘‘Labor Law Is Likely to Be 
Strengthened,’’ New York Times, October 31, 
1948, p. 6E. 
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complying unions with which they have had 
previous relations where they believe such 
unions still represent their employees.” * 


Freedom of Speech 


The greatest change in management be- 
havior has probably come about in the area 
involving freedom of speech. Under the 
Wagner Act the Board held consistently 
that the employer should not be allowed 
to play a part in representation elections. 
As a result of the Taft-Hartley Act, the 
Board has abandoned this position and em- 
ployers have been permitted to express their 
views on the matter of unionism.’ 


However, there are limitations to the ex- 
tent employers may go in expressing their 
views on unionism. An interesting example 
of this occurred during a recent strike at 
an Ohio firm. The strike began after con- 
tract negotiations had failed. It was marked 
by occasional outbursts of violence. The 
union involved was a local of the noncom- 
plying United Electrical Workers (CIO). 
A petition for a decertification election was 
filed, and an election was held while the 
strike was still in progress. The union lost 
the election and promptly filed an objection 
to the conduct of the voting. A hearing 
officer was appointed by the Board. He 
recommended that the election be set aside. 
His report stated, in part: 


“It is admitted that the company consid- 
ered itself a part to the election and, as such, 
privileged to influence employees to vote 
against the union to the same extent and 
in the same manner that the union was 
privileged to influence employees to vote 
for the union. Hence, the company de- 
fends transporting voters to the polls be- 
cause, it says, the unions did so. It offered 
to assist certain employees financially be- 
cause strikers were being aided by union 
strike funds. It set up a virtual campaign 
headquarters across from the place of elec- 
tion and kept a check of employees as they 
voted, using the same means which it might 


be presumed that the union used. It emu- 
lated the kind of precinct activity charac- 
teristic of political elections in general, 
including campaign headquarters, campaign 
literature, checkers at the polls, a telephone 
roundup of dilatory voters, and transporta- 
tion to the polls.” 


The Board upheld the recommendation 
of the hearing officer. It said that the com- 
pany had voided the election by offering 
financial aid to strikers while advising them 
how to vote. The Board ordered a new 
election when “circumstances permit a free 
choice among the employees concerned.” 


In its decision, the Board stated that com- 
pany foremen had visited workers prior to 
the election and offered them loans with 
the understanding that they would vote 
against the union. According to the Board’s 
report, approximately ninety-five loans were 
negotiated through a bank of which the 
company’s president was a director. The 
Board concluded that “offering financial as- 
sistance simultaneously with the solicitation 
of employees to vote against the union would 
reasonably have led the employees to con- 
clude that they were being offered an eco- 
nomic benefit conditioned upon their voting 
in a manner desired by the employer.” ” 


Some people believe that company discus- 
sion of union issues has slowed down or- 
ganizing drives by labor. The Secretary of 
Labor has stated that “in the last two years 
it has become almost impossible for unions 
to make progress.”™ This statement, he 
said, was based on what union officials had 
told him regarding difficulties encountered 
in trying to organize unions, especially in 
the South. 


Conclusions of a recent study of the prac- 
tical effects of the act on labor relations in 
Southern California support this view. The 
study states that employers have used the 
free speech provision and the right to re- 
quest certification elections to check con- 
siderably the effectiveness of union organ- 
izing drives. The authors conclude that 
“there is considerable evidence to suggest 
that organizing campaigns among non-union 





8’ ‘*The Effects of the Taft-Hartley Act on the 
Functions of Management,’’ an address delivered 
at the Northern Ohio Personnel and Executive 
Conference, October 20, 1948, by E. H. Van 
Delden, of Libby-Owens-Ford Glass Company. 

* Following is a partial list of the cases decided 
by the Board since passage of the act which 
involve such activity on the part of the em- 
ployers: 75 NLRB — (No. 4), 75 NLRB — (No. 
11), 75 NLRB — (No. 14), 75 NLRB — (No. 15), 
7 NLRB — (No. 41), 75 NLRB — (No. 45), 75 
NLRB — (No. 55), 75 NLRB — (No. 138), 76 
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NLRB — (No. 82), 76 NLRB — (No. 106), 
76 NLRB — (No. 149), 76 NLRB — (No. 156), 
76 NLRB — (No.164), 76 NLRB — (No. 183), 77 
NLRB — (No. 14), 77 NLRB — (No. 85), 77 
NLRB — (No. 96), 77 NLRB — (No. 174), 
77 NLRB — (No. 186), 78 NLRB — (No. 60). 
These decisions represent only a small percent- 
age of such cases filed with the Board. 

1° Christian Science Monitor, April 23, 1948, 


p. 3. 
11 New York Times, November 28, 1948, Section 
6, p. 10. 
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firms and industries were pretty well stopped 
by the law.” ” 


The possible limitations on the continued 
development of labor organizations as a 
result of various provisions of the act lead 
an authority on labor law to conclude: 
“The Taft-Hartley amendments represent 
an abandonment of the policy of encourag- 
ing the spread of union organization and 
collective bargaining.” * 


Union-Management Contracts 


The impact of the new law is evident 
in provisions in contracts negotiated after 
the enactment of the act. Contract clauses 
designed to meet specific situations arising 
out of the act have been improvised in the 
course of collective bargaining. The Bureau 
of National Affairs conducted a survey of 
contracts during the first year of the Taft- 
Hartley Act and found the following bar- 
gaining subjects most affected by the law: 
(1) union security, (2) check-off, (3) no- 
strike pledges, (4) termination and modifi- 
cation provisions, (5) grievance machinery 
and (6) welfare plans.™* 


Forty-five per cent of the contracts ana- 
lyzed provide for some form of union se- 
curity, twenty-five per cent provide for the 
union shop, fifteen per cent provide for 
maintenance of membership, and five per 
cent provide for a closed shop. 


Union Security 


The Taft-Hartley Act prohibits a closed 
shop provision in future collective bargain- 
ing contracts and permits union shop pro- 
visions only after an election has indicated 
that a majority of the employees desire such 
a provision. Thus, negotiators have been 
faced with the problem of dealing with 
closed and union shop contracts when they 
come up for renegotiation. Some strong 
unions, with varying degrees of success, 
have attempted to preserve closed shop con- 
ditions by insisting upon preferential hiring 
of employees hired under previous closed 
shop contracts. There have been two well- 
known cases of this kind—the contracts ne- 
gotiated by the UMW providing for union 


shop conditions without recourse to the 
NLRB, and the modified hiring-hall ar- 
rangement negotiated by the longshoremen 
and maritime workers. The NLRB ruled 
in May, 1949, that the unicn shop agree- 
ment between the UMW and the steel in- 
dustry’s “captive” mines was illegal. The 
decision did not affect the union’s contracts 
with the rest of the coal incustry. No deci- 
sion by the NLRB on the hiring-hall arrange- 
ment had been given at the time of writing. 


Contrary to popular opinion, the closed 
shop still exists legally in the United States 
under the Taft-Hartley Act. Closed shop 
contracts agreed to before June 23, 1947, 
the enactment date of the act, continue in 
effect until expiration of the contract. The 
Amalgamated Clothing Workers (CIO) en- 
tered into a five-year closed shop contract 
prior to the passage of the act. Other unions 
signed closed shop agreements which ter- 
minated during the first half of 1949. But 
some closed shop contracts probably are in 
effect in violation of the Taft-Hartley Act. 
There is no way of knowing how many 
closed shop agreements have been entered 
into extra-legally. The study of labor-man- 
agement relations in Southern California 
states that the act’s ban on the closed shop 
has had “the effect of driving relationships 
between unions and employers underground.” 
One authority on the closed shop, while 
agreeing that the Taft-Hartley Act will un- 
doubtedly abolish closed shop provisions 
from future collective bargaining contracts, 
questions whether the act will be able to 
“remove centuries of closed shop customs 
and traditions.” * 

The act does not state that the signing 
of a closed shop contract is illegal, but it 
makes hiring or firing according to such 
contracts an unfair labor practice. 


Many observers believe that the act, while 
tending to abolish the closed shop, has 
aided the growth of the union shop. Many 
employers have agreed to a union shop after 
election results indicated that an overwhelm- 
ing majority of employees favored such an 
agreement. By December 1, 1948, about 
26,000 union shop elections had been con- 
ducted by the Board. The vote in apoproxi- 
mately ninety-seven per cent of these elections 






















2A summary of the study, made under the 
direction of Frank C. Pierson of the Institute 
of Industrial Relations, University of California, 
was presented at the annual meeting of the 
Pacific Coast Economic Association on December 
31, 1948. 

%The quoted language is that of Professor 
Archibald Cox of Harvard Law School. See 
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“This survey was based on an analysis of 
some 1.300 contracts. See Basic Patterns in 
Collective Bargaining Contracts (Bureau of Na- 
tional Affairs. Inc., 1948). 
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was in favor of authorization, usually by an 
overwhelming majority. 


Many contracts incorporate the wording 
of the act to insure conformity with it, the 
survey showed. Some contracts provide for 
the possibility of changes in the act. In the 
latter case, such contracts usually provide 
for the reinstatement of prior union security 
provisions or for renegotiation of such pro- 
visions, A contract negotiated by the Am- 
erican Cyanamid Company and District 50, 
UMWA incorporates the following union 
security provision: 


“All employees who, on the date here- 
inafter specified, are members of the union 
in good standing in accordance with its con- 
stitution and by-laws, and all employees 
who become members after that date, shall, 
as a condition of employment, maintain their 
membership in the union in good standing 
for the duration of this contract insofar as 
the payment of their membership dues may 
be concerned. 


“The above provisions of this section shall 
become effective only upon the happening 
of one of the following events, namely: 


“(1) The declaration by the Supreme 
Court of the United States of the uncon- 
stitutionality of the Labor-Management Re- 
lations Act, 1947, or specifically, of Section 
8 (3) thereof; 

“(2) The repeal of said Act or said Sec- 
tion thereof by the Congress of the United 
States.” 


Check-off Agreements 


Check-off provisions, included in a greater 
number of contracts than are union security 
provisions, have been affected by two lim- 
itations imposed by the act. The law pro- 
vides that the duration of check-off 
provisions “shall not be irrevocable for a 
period of more than one year, or beyond the 
termination date of the applicable collective 
agreement, whichever occurs sooner,” and 
that only membership dues are allowable 
deductions, 

As a result, the Bureau of National Af- 
fairs survey concludes, most check-off agree- 
ments are designed to be effective for one 
year only. Automatic renewal provisions, 
however, which provide for an escape period 
between contract renewals, are found in a 
few agreements. Many contracts incorporat- 
ing check-off provisions include initiation 
fees and assessments as part of membersh‘p 
dues. Most contracts include only periodic 
dues and initiation fees. A few include fines 
when legally permissible. 


Effects of Taft-Hartley 





Violation of Agreements 


The Taft-Hartley Act makes it easier for 
employers to sue unions for contract viola- 
tions. The above mentioned-survey indi- 
cates, however, that unions are attempting 
to establish a pattern whereby they will not 
be responsible for unauthorized acts by their 
individual members. 

Attempts by labor to eliminate no-strike 
pledges from contracts have not been too 
successful. More than four fifths of the con- 
tracts analyzed contain some form of no- 
strike clause. However, in most cases 
employers have agreed not to sue for money 
damages when strikes are not authorized by 
the union, if the union takes action to dis- 
avow the strike. 


The following clause from a collective 
bargaining agreement between the Ameri- 
can Lava Corporation and the International 
Association of Machinists illustrates the 
manner in which negotiators have met the 
problem: 

“In the event that any violation of the 
previous paragraph [no strike-provision] 
occurs which is not authorized by the union, 
the company agrees there shall be no lia- 
bility in damages on the part of the Inter- 
national or Local Union, nor any officer or 
agent, provided that in the event of such 
unauthorized action, the union first meets 
the following conditions: 


“1, The union shall declare publicly that 
such action is unauthorized. 

“2. The union shall promptly order its 
members to return to work notwithstand- 
ing the existence of any unauthorized picket 
line of this union. 

“3. The union shall not question the un- 
qualified right of the company to discipline 
or discharge employees engaging in, partici- 
pating in, or encouraging any unauthorized 
strike on the part of this union or any other 
union. It is understood that such action on 
the part of the company shall be final and 
binding upon the union and its members 
and shall in no case be construed a violation 
by the company of any provisions of this 
agreement. 

“4. In the case of an unauthorized slow- 
down, stoppage of work, or strike, if con- 
doned by the union, the company, at its 
option, may cancel this contract, providing 
the union cannot show just cause for not 
doing so.” 

Most contracts containing termination 
provisions negotiated after passage of the 
Taft-Hartley Act follow the wording of the 
act. The sixty-day waiting period provision 
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of the act has been inserted in a majority 
of contracts. They include the stipulation that 
the contract remain in effect for the sixty days. 


A problem arises, however, when the con- 
tract provides for interim discussion on cer- 
tain points. Does the provision of the act 
which states that the contract is to remain 
in effect without a strike or lockout for sixty 
days after the giving of notice or after the 
expiration date of the contract, whichever 
is sooner, prevent a strike during the life 
of the agreement? Some union negotiators 
have met the problem by stating in the con- 
tract that the agreement shall terminate in 
the event of a deadlock on reopening issues, 
or by stating explicitly that a strike shall be 
permissible in the event a reopened issue is 
deadlocked. 


Bargaining on Other Issues 


It appears that other subjects of bargain- 
ing have not been significantly affected by 
the act. Grievance procedure has been 
changed only to the extent that a number 
of contracts provide for individual employees 
to take up grievances directly with manage- 
ment without union participation.” 
Welfare plans have not been affected on 
any large scale, partly because few plans 
which were in violation of the law existed, 
and partly because some limitations imposed 
by the act do not apply to plans established 
prior to 1946. The restrictions of the act on 
welfare funds include persons eligible for 
benefit payments, type of benefits allowed 
and basis on which payments are to be 
made. The act also states that the agree- 
ment must include a procedure to be fol- 
lowed in case of deadlock between the em- 
ployer and employee representative. 

Two plans—the bituminous coal plan and 
the recording and transcription plan of the 
American Federation of Musicians (AFL) 
—were subjects of extended discussion as 
a result of the Taft-Hartley Act provisions. 
The bituminous coal plan was the subject 
of litigation during 1948. Employers 
charged that payment to union members 
who had not been employed by operators 
covered by the agreement violated the act. 
A United States District Court, however, 
declined to issue an injunction and held that 
the plan was legal. 

Controversy over the musicians’ record- 
ing and transcription plan, which resulted 
in a ban on recordings during most of 1948, 
involved the question of whether royalty 


payments to the musicians’ fund violated 
the provision of the act dealing with pay- 
ment for work not performed. A major 
consideration was joint union-employer ad- 
ministration of the fund. Agreement was 
reached during December, 1948, on a plan 
which set up an impartial trustee to admin- 
ister the fund. The agreement, approved 
by the Department of Justice, is not sub- 
stantially different in other respects from 
the old agreement. 

Other provisions of the act have caused 
new contract developments. In determin- 
ing whether any person is an agent for a 
union, in which case the union would be held 
responsible for his acts, the law states that 
“the question of whether the specific acts 
performed were actually authorized or sub- 
sequently ratified shall not be controlling.” 
Some unions have tried to counter this pro- 
vision by inserting in the contract a clause 
stating that evidence of authorization is nec- 
essary before any person can be held re- 
sponsible for the acts of another. 

Plant guards and supervisors have been 
excluded from most contracts on the basis 
of the wording of the act. Picketing has 
become increasingly a subject for negotia- 
tion. Most picketing clauses have been 
drawn up with the practical aspects of the 
local situation in mind. Some contracts, re- 
peating the provisions of the act, state that 
employees may refuse to enter the premises 
of another employer who is being struck 
by a certified union. 

Some contract clauses negotiated after 
passage of the act may not be legally en- 
forceable. Such clauses include those at- 
tempting to establish some form of union 
security without recourse to the NLRB, 
and those attempting to limit union liability 
for nonauthorized acts by union officials. 
These clauses as yet have not become sub- 
jects for judicial interpretation. 


NLRB Under New Act 


The National Labor Relations Board has 
been considerably affected by the act. Its 
duties have been enlarged and many of its 
policies changed and revised. In addition 
to handling representation elections and un- 
fair labor practice charges against employ- 
ers, the Board must now hold union shop 
elections and elections on the employer’s 
last offer under the national emergency pro- 
visions, and handle unfair labor practice 
charges against unions. 












% The Act provides that ‘‘any individual em- 
ployee or a group of employees shall have the 
right at any time to present grievances to their 
employer and to have such grievances adjusted 
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without intervention of the bargaining represen- 
tative’’ if the contract is not violated and the 
bargaining representative is allowed to be 
present. 
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The majority of the petitions acted upon 
by the Board thus far have been the result 
of provisions of the new law. Requests for 
union shop elections alone constitute sev- 
enty per cent of the total number of peti- 
tions filed with the Board up to January 
1, 1949. The tables indicate the types of 
cases filed with the Board during the period 
following the enactment of the law. 


Table 1. Election Petitions with NLRB * 
(Period Covering August 22, 1947, to Jan- 
uary 1, 1949): 





Union 
Filed by Representation Shop 
AFL affiliates 5,277 26,039 
CIO affiliates 1,907 4,463 
Unaffiliated unions 1,875 4,921 
Individuals ..... 35 1 
Employers 697 
Decertification 651 
Oecher? | o.6...48: 60 402 
SE. ss. PPAR 10,502 35,826 





* Unofficial figures compiled from NLRB re- 
leases. 

7 Included joint petitions and petitions not 
classified due to lack of data. 


The Board, in its annual report for the 
fiscal. year ended June 30, 1948," reported 
that it had received an all-time high of 
36,735 cases in the first year under the Taft- 
Hartley Act. The previous high during the 
1947 fiscal year was 14,909 cases. During 
the 1948 fiscal year almost ninety per cent 
of the cases closed were disposed of in the 
twelve regional offices. 

Unions won fewer bargaining elections 
during the first year of the Taft-Hartley 
Act than in any year under the Wagner 
Act (Table 2). The annual report of the 


Board indicates that during the fiscal year 
1948 unions won 72.5 per cent of the bar- 
gaining elections in which they took part. 
During the twelve years of operation under 
the Wagner Act, unions won 81.4 per cent 
of the bargaining elections conducted by the 
Board. As the table indicates, approximately 
ninety-seven per cent of the elections were 
in favor of the union shop.* 


Table 3. Unfair Practices Charges Filed 
with NLRB * (Period Covering August 22, 
1947, to January 1, 1949): 








Against Against 
Filed by Unions Employers 
AFL affiliates 23 1,578 
CIO affiliates 5 687 
Unaffiliated unions 38 385 
Individuals 502 1,855 
Employers 683 ' 
Others ¢ 12 46 
Totals 1,263 4,551 





* Unofficial figuers compiled from NLRB re- 
leases. 
t Unclassified due to lack of data. 


Although almost four times as many 
charges of unfair labor practices were filed 
against employers as against unions, the 
actual number of cases handled by the 
Board in each category is more nearly equal. 
From September, 1947, to November 1, 1948, 
the Board acted on 157 cases against em- 
ployers and 127 cases against unions. One 
reason for this may be that many charges 
against unions have involved Section 8 (b) 
(4) of the act, the secondary boycott sec- 
tion, which is given priority over all other 
cases. According to the previously men- 
tioned study of the practical effects of the 


Table 2. Elections Won and Lost by Unions * 
(Period Covering October 1, 1947, to January 1, 1949) 


Decertification 


Bargaining Elections Union Shop Elections Elections 
Won Lost + Won Lost Won Lost 
3,847 1,641 31,102 788 60 108 





* Unofficial figures compiled from NLRB releases. 

+ This figure represents the number of elections in which no union was chosen as 
bargaining agent. In some elections more than one union lost to the ‘‘no union’’ choice; 
in other elections one union lost to another. 





11 Thirteenth Annual Report of the National 4 The information in this paragraph is taken 








Labor Relations Board, 
Ended June 30, 1948. 


Effects of Taft-Hartley 


for the Fiscal Year 


from the various annual NLRB reports, begin- 
ning with the first report, for the fiscal year 
ended June 30, 1936. 
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act on labor relations in Southern California, 
the “additional responsibilities placed upon 
the Board definitely slowed up its actions on 
cases filed by unions against employers.” The 
study concludes that unions were often pre- 
cluded from obtaining the protection of the act. 


Use of Injunction 


The injunction, another controversial pro- 
vision of the act, had been used by the 
Board a number of times by January 1, 
1949. The General Counsel petitioned courts 
for injunctions forty-one times in dealing 
with unfair labor practices. Of these peti- 
tions, thirty-nine were directed against 
unions and two against employers. Twenty- 
five injunctions were issued against unions 
and one against an employer. Five petitions 
were denied by the courts, three were with- 
drawn, and action in the remaining seven 
cases was in various stages of development 
at the end of 1948. 

Of the forty-one petitions, thirty-five were 
mandatory petitions, in which the General 
Counsel had no choice but to ask a court 
for an injunction to stop an alleged unfair 
lator practice. These cases involved secondary 
boycotts, certain kinds of sympathy strikes and 
Board certification of bargaining agents. 

Courts granted three injunctions from the 
six petitions filed by the General Counsel 
under the voluntary provisions of the act. 
Twice the United Mine Workers were in- 
volved. In the first case the court ordered 
the union to bargain with the Southern 
coal producers. The second petition was 
withdrawn after a compromise agreement 
involving union shop conditions was reached 
by the union and the steel companies owning 
coal mines. 

In another case an injunction was obtained 
against the International Typographical Union. 
Another injunction petition against a West 
Coast meat cutters’ union was withdrawn. 

Employers were charged with unfair labor 
practices in two cases in which the Gen- 
eral Counsel used his discretionary power to 
seek an injunction. In both cases refusal to 
bargain was charged. 

In the first case an injunction obtained 
against the General Motors Corporation or- 
dered it to bargain with the UAW (CIO) 
on a group insurance plan. In the second 
case the court refused to issue against the 
Boeing Airplane Company in Seattle an in- 
junction charging refusal to bargain with the 
striking International Association of Ma- 
chinists. 


In its twelve-year history under the Wag- 
ner Act, the Board only twice used its au- 
thority to seek a court injunction ” 


Proceedings at Regional Level 


Board procedures have been used at the 
regional level to settle two cases involving 
featherbedding and work jurisdiction. The 
featherbedding case involved a construction 
company and a local of the Plasterers and 
Cement Finishers’ International Association 
(AFL). The company charged that the 
union had caused it to retain more men 
than were needed to complete some over- 
time work. Acting on charges filed by the 
company, a regional director of the Board 
issued a formal complaint against the union. 
Representatives of the union, the company 
and the Board then met and entered into an 
agreement providing for settlement and for 
issuance and enforcement of the Board’s 
order. The union paid the company an 
amount equal to the wages of the additional 
men retained at the insistence of the union, 
and the Board issued an order which in 
effect approved the agreement. 


The work jurisdiction dispute involved 
two AFL unions—the Carpenter’s Union 
and the Bridge and Structural] Workers 
Union. The dispute resulted in a strike at a 
plant under construction. The company af- 
fected by the strike filed with the Board 
charges alleging violation of Section 8 (b) 
(4) (D), which forbids strikes to force “any 
employer to assign particular work to em- 
ployees in a particular labor organization.” 
Acting on the charges, the regional director 
gave the parties ten days to settle the dis- 
pute without Board intervention, Settlement 
was not reached at the end of the ten-day 
period, and a hearing was ordered by the 
Board. During the hearing, the two unions 
requested a temporary adjournment. Shortly 
afterward, they reached a settlement and 
the hearing was adjourned. If an agree- 
ment had not been reached by the unions, 
the trial examiner would have completed 
the hearing and submitted a report to the 
Board. The Board would then have issued 
a work-award certification. 


Board intervention in jurisdictiona) dis- 
putes has apparently stimulated some unions 
and employers to devise means of settle- 
ment. Shortly after the Board announced 
that it would enforce the Taft-Hartley Act 
in the construction industry, the Building 
and Construction Trades Department of the 
AFL reached an agreement with a national 





1” New York Times, September 26, 1948, p. 44. 
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contractors’ association on an arrangement 
to settle jurisdictional quarrels. The agree- 
ment provided for the settlement of juris- 
dictional disputes through the decisions of a 
joint board with an impartial chairman. It 
was announced, that the purpose of the 
agreement was to make determination by the 
Board unnecessary in such disputes within 
the industry. 


Summary 


Although the Taft-Hartley Act has been 
in existence a comparatively short time, its 
influence upon industrial relations has been 
reflected in various ways. Some unions have 
been compelled to give up certain activities 
—the secondary boycott and various moves 
to support closed shop dernands—which were 
considered normal procedure before the 
Taft-Hartley Act became law. Interunion 
rivalry has been intensified in some cases. 
Union membership appears not to have de- 
clined; but some evidence indicates that as a 
result of employers’ activities, union organ- 
izing has not proceeded at the same pace 
as under the Wagner Act. 


Definite conclusions cannot be reached on 


issues have arisen out of the act’s provisions. 
The national emergency provisions of the 
act have not eliminated strikes in industries 
affecting the national health and safety; 
however, such strikes have been delayed. 


Changes in contract provisions have been 
made to bring agreements into conformity 
with the act. In some cases, agreements 
reached between employers and unions ap- 
pear to circumvent provisions of the law. 


Cases arising out of provisions of the new 
law have been a major concern of the Na- 
tional Labor Relations Board. Because of 
the nature of the charges, the Board has 
acted upon a greater percentage of charges 
against unions than against employers. Al- 
most all the injunctions sought by the Board 
have been against unions. The role of gov- 
ernment in labor relations has been considerably 
enlarged, and labor disputes have increasingly 
become a major concern of the courts. 


Conclusions as to the effects of the act 
should be regarded as tentative, inasmuch 
as the act has been in operation only a short 
time. As one authority points out, the act 
“has operated only in a period of high em- 
ployment—hence the experience under it 

















the act’s effect upon strikes. In some strikes has limited significance.” ” [The End] 
2 Sumner T. Slichter, ‘“‘The Taft-Hartley Act,”’ 
The Quarterly Journal of Economics, February, 
1949, p. 12. 
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National income continued to decline in 3rd quorter, according to preliminary estimates. Compensation 
of employees held steady, while farm income (port of proprietors’ and rental) showed a significant drop. 
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ESPITE the moderate downward trend 
in business so far in 1949, economic ac- 
tivity showed a better-than-average seasonal 
performance in September. Although changes 
were not marked, business purchasing was 
more in line with consumption and investment. 
Industrial output and construction, as well 
as retail sales, continued strong, increasing 
slightly during August. Demand has been 
maintained by the slight rise of personal in- 
come and the upward pace of industrial and 
commercial employment. Little effect was 
felt from the devaluation of the pound 
sterling. 


National Income 


National income continued to decline in 
the third quarter of the year, according to 
preliminary government estimates. Com- 
pensation of employees held steady, while 
farm income dropped significantly. Total in- 
come rose from $79.5 billion in 1939 to the 
high of $226.2 billion for 1948. The peak 
was reached during the fourth quarter of 
1948 at $234.3 billion. Since then national 
income has dropped steadily to the present 
$217 billion estimate. The second quarter 
estimate registered at $222.2 billion. 


Hours and Hourly Earnings 


Workers in manufacturing industries in 
August put in an average of thirty-nine 
hours a week on the job. This was slightly 
higher, by .2 hours, than July, but was down 
1.1 hours from August, 1948. Average 
weekly earnings fell from $54.67 in July to 
$54.60 in August. The decline was slow, but 
represented a $.46 slump in a year. 


Consumers’ Prices 

Consumers’ prices rose moderately in 
August, mainly because of a rise in food 
prices. The prices of apparel and household 
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furnishings dropped for the tenth successive 
month. Other prices rosea little. Based on 
1935-1939 = 100 per cent, the August figure 
stood at 168.8, a rise of .3 since July, but a 
drop of 5.7 in a year. Rent was the only 
item (except miscellaneous prices) showing 
a steady gain from August, 1948, to August, 
1949; all other items on the index decreased 
from 11.5 for household furnishings to 14.0 
for food. Rent, due to controls, was the 
only item not approximately one hundred 
per cent above the 1939 level. 

Wholesale prices also averaged slightly 
higher than in August. Farm and food 
prices fluctuated considerably, ending lower. 
Industrial prices advanced during the month. 


Personal Income 


Total personal income rose about one per 
cent in August, bringing it up to about four 
per cent below the August, 1948 level. Since 
1939, personal income has increased at a 
decelerated rate, with occasional slight falls. 
The June-July figure hit the low of the year 
thus far. Per capita disposable income con- 
tinued near peak levels in the third quarter; 
savings were slightly reduced. 

The August income was $211.5 billion; 
July, $209.7 billion. This was slightly under 
the June figure and $3.9 billion under the 
August, 1948 figure. Wages and weekly re- 
ceipts showed a gain of $.3 billion in August 
to $134.5 billion. This, too, was below the 
figure a year ago, by two billion dollars. 
Total nonagricultural income stood at $192.1 
billion, a gain of only one tenth of a billion 
dollars since August, 1948. Farm income 
plus marketings rose $278 million since July. 
However, this was $551 million below the 
August, 1948 income. 

The accompanying graphs present a gen- 
eral indication of business activity from 
1946 to the present time. 
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AN ADDRESS BEFORE THE 


ANNUAL MEETING OF THE OREGON STATE BAR 


LABOR LAW 


for the Average Lawyer's Practice 





te IS NOT POSSIBLE to prophesy all 
of the problems that confront the average 
lawyer in his labor practice. What can be 
done—and all I shall attempt to do—is to 
give the broad outlines of policy in federal 
and, to a lesser extent, in state labor law. 
My purpose will not be to praise or criticize 
the labor laws of this country. They are the 
law, and I shall attempt to explain them. 
This does not mean that I do not feel very 
strongly about the subject; but I shall try 
to remember, to paraphrase Mr. Justice 
Holmes, that any man who says he is im- 
partial about any subject on which he speaks 
is either ignorant of the subject or a liar, 
and that the honest man is one who, aware 
of his partiality, guards against its abuse. 


Any discussion of existing labor law 
means, of course, a discussion of the Taft- 
Hartley Act. This paper, therefore, will be 
devoted largely to an analysis of that act. 
In addition, I shall consider briefly some of 
the problems of the Oregon anti-injunction 
law and Chapters 355 and 356, Oregon Laws 
1947, the so-called election and hot-cargo acts. 


The Taft-Hartley Act’? is not just an 
amendment of the Wagner Act.? It does 
amend the Wagner Act; in so far as it does, 
it is, of course, an amendment. Title I, 
where amendments to the Wagner Act 
appear, also amends and seriously changes 
the Norris-La Guardia Act *—in many ways 
far more drastically than it changes the 
Wagner Act. In addition, it reconstitutes 
the National Labor Relations Board. It has 
changed the remedies for the enforcement 
of rights under the Wagner Act. It has set 
up new concepts of collective bargaining, 
and it has created a whole new concept of 


coverage of people under the law—super- 
visors, professional employees and the like. 


Title II has to do with mediation and con- 
ciliation, The Wagner Act had nothing to 
do with mediation and conciliation. The 
procedure for mediation and conciliation was 
a voluntary one. We have not, in the United 
States, accepted the doctrine of compulsory 
arbitration; and the Taft-Hartley Act does 
not provide for it. 


Title III provides for suits in federal 
courts by and against labor organizations 
for breach of contract. It also provides for 
restrictions on payments to union repre- 
sentatives, and for boycotts. 


Title IV sets up a continuing Congres- 
sional committee to study federal labor 
problems and to report to Congress the 
changes necessary in federal legislation. 


That is the Taft-Hartley Act. There are 
four titles: I, amending of the Wagner Act; 
II, creating a new mediation and conciliation 
service; III, providing for suits in court; 
and IV, establishing a continuing Congres- 
sional committee to report on the changes 
necessary in federal labor legislation. 


The first question every lawyer should ask 
is: Does the act cover my client? Is he 
subject to the act or not? If the client is 
not subject to the Taft-Hartley Act, the 
lawyer has already a wholly different prob- 
lem. If the client is (by “client” is meant 
either union or employer), then the processes 
of the act must be followed. The second 
question is: What rights are created under 
the Taft-Hartley Act? The third question 
is: What remedies to enforce those rights 
are in existence? And the last question is: 





1Labor Management Relations Act, 61 Stat- 
utes 136 (1947). 

2 National Labor Relations Aci, 49 Statutes 
449 (1935), 29 USC Section 151 et seq. (1946). 
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WHAT RIGHTS ARE 
CREATED? 


WHAT REMEDIES 
ARE AVAILABLE? 











By DAVID C. SHAW 
Attorney, Eugene, Oregon 
. - » This article is reprinted 
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What agency will enforce those rights? In 
addition, I shall discuss what I call regularly 
recurring problems which will appear in 
almost any case. 


Coverage of Act—Jurisdiction 


There has been no constitutional amend- 
ment, and there has been no statutory au- 
thority given by the Taft-Hartley Act 
beyond that given by the Congress in the 
Wagner Act. This should be remembered 
in any discussion of the new National Labor 
Relations Board and its widened jurisdiction 
under the Taft-Hartley Act. When the 
Board was first set up in 1935 under the 
Wagner Act, it proceeded very cautiously 
to assert its jurisdiction. It began with bus 
lines, then included large manufacturing 
plants. Finally, in the light of a few deci- 
sions of the courts, particularly those of the 
Supreme Court, a broadened jurisdiction 
was gradually developed. Instead of placing 
the burden on the Board to show great 
effects on interstate commerce, unless the 
effect on interstate commerce of a labor 
dispute was de minimis, the courts held the 
act applicable.‘ This gave the Board a very 





wide field in which to act. The Board, how- 
ever, did not choose to exercise the full 
extent of its jurisdiction. As a matter of 
administrative discretion, it chose, for ex- 
ample, not to include automobile dealers, 
hotels and a number of smaller industries 
because it was deemed better policy to leave 
these to the states.* 


The present General Counsel, under the 
Taft-Hartley Act, without any new statutory 
or constitutional authority, has interpreted 
the act to permit a widening of jurisdiction. 
The new law contains mandatory provisions 
requiring the Board to go into a United 
States District Court to ask for an injunction 
in the case of certain boycotts. Many of 
these boycotts in labor relations experience 
have been in the building trades. Therefore, 
reasons the General Counsel, if I want to do 
any job in the field where Congress intended 
it to be done, the building trades, I must 
enter the building industry.* This may be a 
very strange argument, but it is his thinking 
on the matter. He cannot tell you where 
the Board is going on jurisdiction. All he 
can say is that it intends to widen its juris- 
diction to such an extent that it exerts all 
of the authority it has under the Constitu- 
tion within the limits set forth by the United 
States Supreme Court in the Fatnblatt case." 


As an illustration, if the employer is run- 
ning a small store, a small restaurant or a 
small hotel, he is probably not covered. If 
he is running a very small manufacturing 
plant which requires no raw materials (or a 
very small percentage) from outside the 
state and which ships no products out of 
the state, the chances are that he is not 
covered. Beyond that, the employer prob- 
ably is covered, according to the General 
Counsel’s interpretation of the act.* 


Rights Created Under Act 


What rights are created under the act? 
On the face of the act, all of the old rights 
granted by the Wagner Act remain the 
same. Employees may still join unions of 
their own choosing. Coercive practices of 
employers may still be restrained. Collective 
bargaining may still be forced upon em- 
ployers. Those broad statements of rights 





4 NLRB v. Fainblatt [1 LABOR CASEs { 17,045], 
306 U. S. 601 (1939): NLRB v. Suburban Lum- 
ber Company {4 LABOR CASES { 60,578], 121 F. 
(2d) 829 (CCA-3, 1941). 

’S. &@ R. Baking Company, 65 NLRB 351 
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remain in the Taft-Hartley Act. Added to 
these, however, are a number of rights given 
to employers and individual employees 
against unions. The Wagner Act, of course, 
did not contain any language concerning 
coercion by unions; it concerned only coer- 
cion by employers. In 1935 an attempt was 
made to put a provision of that sort into the 
Wagner Act, but Congress voted down the 
so-called “coercion-from-any-source” amend- 
ment. The only time that union coercion 
was before the Board under the Wagner 
Act was when the reinstatement of em- 
ployees was involved, as in the Republic Steel 
case*® and other cases. Under the Taft- 
Hartley Act, employees still have the right 
to join unions; but they also have the right 
not to join unions. 

Under the Wagner Act, when there was 
an allegation or charge filed that the law 
had been violated by an employer, an in- 
vestigation was made, a complaint was 
issued, a hearing was had before a trial 
examiner, and then argument was had be- 
fore the Board, after which procedure the 
Board issued its order. Then the order had 
to go to the Circuit Court of Appeals; until 
that court enforced the order, there was no 
process which would compel an employer to 
do anything. Under the Taft-Hartley Act, 
however, upon the mere filing of a charge, 
the General Counsel may immediately seek 
an injunction in any instance under Section 
10(j), the so-called discretionary provision, 
and he must seek an injunction under Sec- 
tion 10(1) if he thinks that the boycott pro- 
visions have been violated. So the injunction 
plays a very different part in enforcement 
under the Taft-Hartley Act from that which 
it played in the enforcement of the Wagner 
Act. Thus, the injunction can bring, and 
has brought in many cases, immediate relief. 
I shall return to injunctions later. 


Furthermore, although it is said that only 
unions and employers can commit unfair 
practices, and that individuals cannot com- 
mit them, interpretation of the intent of the 
House committee in withdrawing Section 12 
of the House bill lends strong support to 
the conclusion that employees who engage 
in certain types of misconduct, for which 
they were not penalized under the Wagner 
Act, may not now be reinstated by the 
Board. One of the prohibitions in Section 
12 of the original House bill was mass 
picketing. The House committee, in its 
report on the final act, stated that the pro- 
hibitions of the section were included in 


“coercion.” Because Section 12 was im- 
pliedly written into the final draft of the 
Taft-Hartley Act,” there is a serious ques- 
tion whether any employee who engages in 
mass picketing may not be immediately fired 
without any possibility of reinstatement. 


Another important change with regard to 
union rights is the abolition of the closed 
shop. A closed shop is, of course, not the 
only form of union security. There have 
been many other forms. Under a closed 
shop contract, the employer may hire only 
those workers who are members of the union 
and may keep them in his employ only so 
long as they remain members. The contract 
affects not only the employer’s power of dis- 
charge but also his power of hiring. A 
second type of contract is the so-called union 
shop contract. That is a contract which 
does not in any sense of the word limit the 
employer’s right to hire anybody he pleases, 
but stipulates that within a certain length 
of time the men he hires must join the 
union, if the union has a contract requiring 
union membership after a certain date. 
Under the Taft-Hartley Act, the time limit 
is thirty days, and such a contract must 
follow an election. Third, there is the prefer- 
ential contract, under which preference is 
given to union members in the hiring and 
laying off of workers. Last, there is the 
maintenance-of-membership contract, which 
is a kind of marriage contract. The worker 
does not have to join the union, but if he 
joins it, he must stay in it. 


The maintenance-of-membership contract, 
of course, is still legal. The union shop con- 
tract is still legal, provided it has been 
preceded by an election authorizing the 
union to enter into the contract. The prefer- 
ential and the closed shop contracts are illegal. 


That brings us to perhaps the most difficult 
problem raised by the abolition of the closed 
shop—the hiring-hall problem. It is difficult 
because of the nature of the industries in 
which the hiring hall has been in operation. 
Unlike other industrial enterprises, they 
employ casual labor. A job—for instance, 
unloading a boat—will be available for from 
one to five days, and not for as long as the 
worker pleases. Then the worker must go 
back to the hiring hall and wait until an- 
other ship comes in. With some exceptions, 
the hiring hall has, for a great many years, 
worked to the advantage of both employer 
and employee. It is not at all true that the 
hiring hall, as such, has been outlawed by 
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the new Board. Only where it has been used 
to deny nonunion men equal opportunities 
to work, has it been outlawed.“ Otherwise, 
it may still be utilized as a method of em- 
ploying casual workers. Since, because of 
the nature of the work, employees do not 
work thirty days for any one employer, and 
a union shop contract cannot be obtained, 
it raises some of the most tenaciously bother- 
some questions in the administration of 
this law. 


Under the Wagner Act, where a union- 
security provision was in effect, a man dis- 
charged from a union lost his employment 
because the contract he worked under 
almost always provided that he would keep 
his employment only so long as he was a 
union member in good standing. Now a 
man may still be expelled from the union 
for any of the union reasons; but unless he 
is expelled for nonpayment of dues or of 
initiation fees, the union’s expulsion of him 
can have nothing to do with his loss of a 
job. If he is expelled for any other reason, 
and if the employer has had reasonable 
notice of such reason, the employer may 
not discharge the employee. 


This raises a very difficult point. In 
theory, one of the purposes of the law was to 
make unions responsible. Now, of course, 
it is a serious question whether unions have 
any power to take on the burdens of re- 
sponsibility when they have lost their con- 
trol over their members. Let us consider 
the ordinary wildcat strike, for example. If 
a union wishes to live up to its contract not 
to strike, and a few of its members get hot 
under the collar and walk off the job, what 
power has the union to order them back to 
work? Under the Wagner Act, the union 
could go to the employer and ask that those 
people be fired. Now the employer may not 
fire them pursuant to a union request with- 
out being guilty of an unfair labor practice. 
However, the employer, for his own reasons, 
may discharge employees; but in many in- 
stances the situations are so complicated 
that the employer would prefer to discharge 
employees only upon the demand of the union. 

The power of the unions has been clipped 
to such an extent that it is doubtful whether, 
on the point of discipline of their member- 


ship, they are able to maintain the responsi- 
bility required of them under the law. 
Congress need not have handled the matter 
in this way. There are other ways of pro- 
tecting individual employees from arbitrary 
union action without destroying union re- 
sponsibility. But that is the way it was 
done, and it leaves in doubt what remains 
of a union’s discipline over’ its members.” 


Section 874 proscribes certain types of 
boycotts. I mean secondary boycotts, be- 
cause primary boycotts are basically strikes. 
The terms “primary” and “secondary” have 
long been abandoned by students in this 
field.“ The first type of boycott is a boycott 
on materials. Here union men refuse to 
work on materials not made by union shops. 
That is the type of boycott involved in the 
Journeymen Stonecutters case.* Another type 
of boycott is the refusal of union people to 
purchase goods made in nonunion plants, for 
union people are consumers as well as 
workers. Thus, we have the consumers’ boy- 
cott.” Another type, which covers both the 
others, is the so-called general boycott, such 
as was involved in the Duplex case. Those 
are the general types of boycott. Only one 
of them—the consumers’ boycott—is legal 
under the Taft-Hartley Act. Union men 
may still refuse to purchase or to patronize, 
but they may not put pressure on a third 
person in order to make that neutral third 
person quit dealing with the person on whom 
they are really trying to put pressure. This 
is a tactic as old as that used in Ireland 
against Captain Boycott, from whom the 
practice took its name.” 


This law contains no restriction against 
employers’ boycotts. Employers may boy- 
cott a union in order to help another em- 
ployer. Presumably, also, it is not illegal 
for employees, as distinguished from unions, 
to refuse to handle nonunion materials if 
they are not acting as the agents of the 
unions. Also, a union may still ask an em- 
ployer to stop dealing with another em- 
ployer. If the employer does stop, his action 
is not an unfair labor practice. Only the 
refusal by the employees of one employer 
to do something for that employer in order 
to bring pressure on another employer is 
prohibited.* 
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Section 6 outlines “featherbedding.” That 
is a very wide term. Formerly there were 
two kinds of featherbedding. One meant 
using more men than were necessary on a 
job, and the other meant using men who did 
not do any work at all but who acted as 
“stand-by” employees. The final draft of 
the bill prohibits only the second and not 
the first type. It should be fairly clear now 
that the Board will not inquire into the 
question of how many men are necessary to 
do a job. This is a very difficult matter for 
the Board to decide. Mr. Denham has de- 
fined featherbedding in these words: “Some- 
thing that an employer never gets, does not 
want, cannot use, and is in no way re- 
sponsible for.” Unions cannot exact pay- 
ment for that kind of thing. On the other 
hand, it is very clear from his interpreta- 
tion—and, I think, from the legislative his- 
tory—that vacation pay, overtime pay, 
call-in pay and even severance pay are not 
“exactions” within the meaning of the act. 
They may still be paid without fear that 
unfair labor practice charges will be sus- 
tained against either employer or union.” 


Jurisdictional disputes are outlawed by 
having the Board arbitrate them. After ten 
days, the Board may arbitrate a dispute; 
then, if it is not settled, the Board may go 
into court to get an injunction. 


Remedies to Enforce Rights 
Created Under Act 


Now let us consider the remedies avail- 
able to enforce these rights. The most im- 
portant new remedy is the injunction, but 
I shal] first discuss some of the other 
remedies set up in the act. 


The rules of evidence have been changed. 
Under the Wagner Act, the rules of evidence 
used in the Circuit and District Courts of 
the United States were not controlling. I 
do not mean that they were not used. They 
were used, in fact. Under the new law, how- 
ever, the National Labor Relations Board is 
to use the civil rules of the District Courts 
“so far as practicable.” Your guess is as 
good as mine as to what that means. I do 
not think it will make any part:cular difference. 


Another change—and a drastic one—is 
that in the Board structure, The Board is 
now a two-headed organization; judicial and 
executive functions are completely separated. 





The General Counsel’s office is a separate 
Congress-created organization not responsible 
in ahy sense to the Board. The General 
Counsel has charge of all the various re- 
gional offices. Both administrative and legal 
employees work for him. The trial ex- 
aminers, who hear the cases in the first 
instances, work for the Board and not for 
the General Counsel. What that means in 
effect is this: all the people who work in 
the field are no longer working for the Na- 
tional Labor Relations Board; they are 
working for the General Counsel. There is 
no longer the coordination of the judicial 
function with the prosecuting function that 
so many people objected to under the Wag- 
ner Act Board. I do not intend to go into 
the arguments on that point; I want merely 
to point out the difference. 


There are also minor changes in the 
judicial review of the Board’s orders. On 
review, findings of fact, only if supported by 
substantial evidence, are binding on the 
courts. What about mixed questions of law 
and fact? That question is open. It looks 
as if the courts might now overturn the 
Board’s findings on mixed questions of law 
and fact. Also now, on judicial review, the 
court judges the record as a whole to deter- 
mine whether the Board’s findings are sup- 
ported by a preponderance of the evidence. 
There have been different opinions upon the 
effect of this change on the law. The Cir- 
cuit Court of Appeals for the Seventh 
Judicial Circuit, in the Austin case,” took 
the position that there is not really very 
much change—that the power of the court 
on judicial review is about the same. That 
position is not supported by the Fifth Cir- 
cuit, which thinks there is a great deal of 
change.” 

We come, now, to what many think the 
most important remedial limitations in the act. 


The Board may not now process any case 
of alleged discriminatory discharge if the 
charge was not filed within six months after 
the discharge. A new statute of limitations 
has come in. If the discharged man waits 
more than six months before filing his 
charge, his case is lost. Sometimes em- 
ployees have been known not to discover 
that they were really fired for union activity 
until a year after their discharge. Such em- 
ployees are now denied any relief. 

Second, the law contains the provision 
that the Board does not have the power to 
reinstate anybody “discharged for cause.” 
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It is very difficult to determine what Con- 
gress had in mind when it used the words 
“for cause.” Having been familiar with 
enforcement work under the Wagner Act for 
more than twelve years, I can truthfully say 
that I do not know of a single employee who 
was ever fired anywhere except “for cause.” 
Everybody is fired for a cause. Rarely, if 
ever at all, does an employer call in an 
employee and say: “Sir, you are fired for 
joining a union.” Some other reason is in- 
variably assigned. Often the Board’s func- 
tion has been to find whether the reason 
given was the real reason. If the statute 
means that anybody who is fired for what 
looks like a cause has no right to reinstate- 
ment, no protection for individuals has been 
left in the law. It is becoming clear that 
that interpretation was not intended. Sen- 
ator Taft has stated that it was not intended, 
and I think most of us would agree that the 
law does not go that far.” 


This does not end the confusion, how- 
ever. Perhaps a man was fired for two rea- 
sons, as is often the case—say, ninety per 
cent for poor work and ten per cent for 
union agitation. Under the Wagner Act the 
law was clear. If union activity played any 
part whatever in the discharge, the discharge 
was illegal. A recent article points out, and 
I think properly so, that in these cases of 
mixed motives the “discharge-for-cause” 
language becomes very important, and that 
if a man is fired for two reasons—poor work 
or the breaking of rules, and union activity— 
the chances are that the discharge for cause 
will keep him from being reinstated and 
remove his protection.” 


The “discharge-for-cause” provision of the 
act is contained in that part dealing with 
remedies, not in the part dealing with rights. 
Nothing in the law says that the Board may 
not find the discharge of John Jones to be an 
unfair labor practice. The law does say that 
if the Board finds that discharge to be an 
unfair labor practice, it may not reinstate 
the employee where the discharge was “for 
cause.” This distinction points up one of 
the most disturbingly uncertain parts of the 
act: What right does an individual have to 
reinstatement? Does he have any at all? 


In this law something new is found that 
was never in the Wagner Act—nor, indeed, 
in any statute anywhere that I know of. 
Section 8c of the Taft-Hartley Act contains 
these words: 


“The expression of any views, argument 
or opinion, or the dissemination thereof, 
whether in written, printed, graphic or visual 
form, shall not constitute or be evidence of 
an unfair labor practice under any of the 
provisions of this subchapter, if such ex- 
pression contains no threat of reprisal or 
force, or promise of benefit.” 


Not only will such an expression not be 
an unfair labor practice, but it will not be 
evidence of an unfair labor practice. Let us 
say that on Wednesday an employer makes 
a speech to his employees in which he tells 
them that he is against unions. The next 
Saturday, the union leaders are all fired. 
There is no evidence of anything except the 
facts just stated. May the Board put that 
speech in evidence at the hearing? The 
editors of the American Law Reports say 
that it is not admissible even as evidence.” 
Even if it is admitted in evidence, may the 
Board consider it? And may the Board not 
only consider it, but base a finding thereon? 
Those are questions that have to be answered. 


The difficulty in interpretation of the lan- 
guage may be illustrated by the fact that the 
House bill used the words “by its own 
terms.” That would mean that the speech, 
unless by its own terms it included coercion 
within its four corners, could not be used 
for any purpose. The Senate bill said “under 
all the circumstances.” Now the compro- 
mise is in the word “contains.” It looks 
as if the compromise leans toward the House 
version, because “contains” is more synony- 
mous with “by its own terms” than with 
“under all the circumstances.” The argu- 
ment is not technical; it is basic and practical. 
The question is whether the trial examiner 
and the Board may look into the total course 
of conduct or must atomize it. It is a very 
difficult question. I have been discussing 
employer speech, not union speech. That 
will be discussed later. 


There have been some changes with re- 
spect to collective bargaining. For the first 
time the statute recognizes the difference 
between negotiations in securing a contract 
and negotiations for changes during the life 
of the contract. After the Sands case™ the 
employer was obligated not only to bargain 
for a new contract but also to discuss changes 
in the contract through collective bargain- 
ing. Now his obligation includes only the 
former. Furthermore, the theory of the 
Wagner Act on collective bargaining left all 
matters of substance to bargaining. Under 
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the Wagner Act the government had no 
interest whatever in the terms and condi- 
tions of a contract arrived at between the 
employer and the union. They could make 
any contract they wanted, and the govern- 
ment would not interfere. The Taft-Hartley 
Act says to the employer and the union that 
there are some subjects they cannot bargain 
about even if they want to; one is the closed 
shop and another is the welfare fund, unless 
properly set up. The government, in a nega- 
tive way, states what a contract may not 
contain; by doing so, of course, it states 
what it shall contain, to some extent. 


The provisions covering collective bar- 
gaining contain other new concepts. Before 
there may be a strike for a new contract, 
sixty days’ notice of the intention to change 
the provisions of the old contract must be 
given. If the employees strike during those 
sixty days, they lose their entire status as 
employees and have no rights whatever un- 
der the law, unless the employer rehires 
them. There is placed in the employer’s 
hands, therefore, the weapon of making or 
not making employees out of those who 
strike. That is a new concept. It has been 
discussed by Professor Archibald Cox in 
great detail and with much force.” 


More basic is the new emphasis in the 
procedure of bargaining itself. Under the 
Wagner Act as interpreted, the parties were 
expected to sit down and negotiate in good 
faith. A refusal to make counterproposals 
was evidence of bad faith. The Taft-Hartley 
Act says now that they need not make 
“concessions.” They must bargain in good 
faith, but neither party need make conces- 
sions. I submit to you that that statement 
can be very confusing. It is confusing not 
only to me, but to the General Counsel. He 
has stated on several occasions that conces- 
sions are not necessary, but that the parties 
are expected to make counterproposals.” He 
has also stated that counterproposals are 
not necessary, but that the parties are ex- 
pected to make concessions.” I have trouble 
in finding out what the real difference is. 
Any agreement between people involves 
give-and-take, counterproposals, concessions 
or what you will. Whatever these are called, 
to tell the parties that they don’t have to 
make them is like telling a married couple 
that they must stay married but that they 
don’t have to love each other. It is a strange 


emphasis with which to encourage mutual 
obligations in a relationship. Equality of 
obligation could have been achieved without 
underlining the destruction of the obligation 
on both sides. 


Now let us consider the injunction. The 
act does not provide for private injunctions, 
The issue has been fought out; and it has 
now been clearly established that private in- 
junctions may not be sought under the Taft- 
Hartley Act,” with very minor exceptions, 
such as appear in the welfare clause of Title 
III. Only the General Counsel can obtain 
an injunction. Two important-types of in- 
junctions are available to him. One is the 
injunction under Section 10(j)—the injunc- 
tion sought by him, in his discretion, at any 
time during a controversy when he thinks 
the situation is so serious that the apparent 
unfair practices should be restrained until 
the National Labor Relations Board has an 
opportunity to decide the matter. That ap- 
plies to any unfair labor practices by em- 
ployer or union. The mandatory type of 
injunction, under Section 10(1), involves 
only certain unfair practices by unions. Here 
the General Counsel must—he has no choice 
—go into the federal court of the district 
where the boycott provisions of the act have 
been allegedly violated. He has no discre- 
tion in the matter once he has decided that 
in all probability the boycott provisions of 
the act have been violated. The General 
Counsel has sought and obtained approxi- 
mately twenty injunctions of the mandatory 
type and approximately four of the discretion- 
ary; the courts have refused to issue two 
of the discretionary type and three of the 
mandatory type.” These figures are chang- 
ing, and I am not up to date on them; but 
that is approximately the experience. 


What are the requisites for securing an 
injunction? First, of course, the charge must 
be filed with the regional office. Then the 
regional director must be convinced that the 
conduct amounts to a violatiom of the law. 
If the discretionary type of injunction is 
involved, obviously the General Counsel him- 
self must be convinced, because he has said 
that he does not intend to use the discretion- 
ary injunction except in the most serious 
cases involving the national welfare. In 
either case, the regional director goes into 
court to file his petition on behalf of the 
General Counsel and has the court sign a 
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show-cause order. In order to obtain that 
show-cause order, it is necessary only to 
show a prima-facie case—that is, reasonable 
cause to believe that the misconduct has 
been committed.” If the court determines 
that the injunction should issue, it will issue 
its findings of fact and conclusions of law. 
The constitutionality of this provision has 
been established.” 


The General Counsel need not show any 
irreparable damage or any lack of remedy 
at law, the usual requisites for issuing an 
injunction.” The issuance of an injunction is 
discretionary with the court, even though 
the injunction sought is of the mandatory 
type. The court does not have to issue it 
just because the General Counsel asks for it. 
There have been cases where the court has 
not issued the injunction.” The injunction is 
supposed to be in effect as long as the Board 
has the case before it. What happens be- 
tween the Board order and the enforcement 
order of the United States Court of Appeals? 
Apparently the Court of Appeals will fill 
the gap. That power has always been in 
the Circuit Court, but was never utilized 
under the Wagner Act. 


Another feature of the new act is the so- 
called registration and anti-Communist-affi- 
davit requirements. These are double 
requirements. The board wili not entertain 
any case filed by a union unless the required 
affidavits are on file and unless the union 
has filed the necessary financial statement 
with the Department of Labor, after publica- 
tion to its members. The constitutionality 
of the non-Communist-affidavit provision 
will be before the Supreme Court soon. It 
has been before the Supreme Court once 
before,” but the Court did not meet the issue 
head on. In this instance neither the aff- 
davit nor the financial-statement requirements 
were satisfied; the Court decided that the 
financial-statement requirements were con- 
stitutional, but left open the constitutionality 
of the affidavit provision. 


The precise constitutional question raised 
will be whether or not Congress has condi- 
tioned the unions’ access to the facilities of 
the National Labor Relations Board upon 


the performance of an unconstitutional con- 
dition.” It should be remembered that even 
though the Board will not and cannot proc- 
ess cases where the union has not complied 
with either of these requirements, the Solici- 
tor of the Department of Labor has taken 
the position that the obligation of the em- 
ployer to bargain still exists, although the 
Board will not enforce it.“ This means that 
an employer may sign a contract with a non- 
complying union if he wants to, but that no 
one can force him to do so. 


Enforcement Agencies 


What organizations enforce rights? First 
of all, there is the National Labor Relations 
Board. I am not going to discuss in any 
detail the procedure, the regulations and the 
processes followed by it. A violation of the 
law is alleged; a charge is filed; information 


. is sent to the Board office, which then assigns 


its field examiner to investigate. A report 
is then submitted to the regional director; 
and if the regional director believes there 
has been a violation of the law, he issues a 
complaint. This is the first official action 
the government takes. There will then be a 
hearing before a trial examiner, who will 
issue his intermediate report. Exceptions 
may be taken to that report if the parties 
are not satisfied with the findings and rec- 
ommendations. If the parties do not file 
exceptions, the trial examiner’s intermediate 
report becomes the Board’s decision. If ex- 
ceptions are received, the Board itself issues 
its decision, either with or without argu- 
ment, but always with argument unless argu- 
ment is waived by the parties. The Board 
then takes its decision to the United States 
Court of Appeals for enforcement. That is 
the procedure in the typical unfair labor 
practice case. 


Although injunctions will issue only at 
the behest of the government, private parties 
may sue for damages for breach of contract 
and for numerous boycotts in the United 
States District Courts, where the require- 
ments of diversity of citizenship have been 
liberalized. 





31 Douds v, Local 294, International Brother- 
hood of Teamsters [13 LABOR CASES { 64,214], 
75 F. Supp. 414 (DCN. Y., 1947). 

% Bvans v. International Typographical Union 
[14 LABOR CASEs { 64,411], 76 F. Supp. 881 (DC 
N. Y., 1948). 

8% Douds v. Local 294, International Brother- 
hood of Teamsters, supra, footnote 31. 

%See Douds v. Wine, Liquor ¢ Distillery 
Workers Union [13 LABOR CASES { 64,186], 75 
F. Supp. 184 (DC N. Y., 1947). 
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% American Communications Association v. 
Dotds [15 LABOR CASES { 64,609], 79 F. Supp. 
563 (DC N. Y., 1948); American Communica- 
tions Association v. Douds, 69 S. Ct. 135 (1948). 

% National Maritime Union v. Herzog [15 
LABOR CASES { 64,587], 68 S. Ct. 1529 (1948). 

%™See Barnett, ‘‘The Constitutionality of the 
Expurgatory Oath Requirement of the Nat!onal 
Labor Relations Act of 1947,’’ 27 Oregon Law 
Review 85 (1948). 

% See Opinion of Solicitor, 
Labor, January 23, 1948. 
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The Department of Justice plays its part 
in the enforcement of the Taft-Hartley Act 
in so far as it enforces the provisions for 
the non-Communist affidavit. For example, 
false swearing to such an affidavit is a crime. 
Evidence in such a case is not taken by the 
Board at all; instead, the case is handled 
by the Department as a straight criminal 
case. The Department also procures injunc- 
tions in national emergencies. 

Finally, there is the Federal Mediation 
and Conciliation Service, access to the pro- 
cedures of which is purely voluntary and 
at the request of the parties. 


Special Recurring Problems 


As I said before, only unions and em- 
ployers can commit unfair labor practices; 
but unions and employers are artificial per- 
sons. Because they act through agents, the 
doctrine of agency is crucial. The common-law 
conception of agency included not only the 
doctrine of actual and apparent authority but 
also the concept expressed in the words 
“within the scope of authority.” The Norris- 
La Guardia Act concept of agency in respect 
to union action was that only those actions 
which were authorized or subsequently rati- 
fied by the union would bind it or its officers. 
This latter concept has been specifically re- 
pealed by the Taft-Hartley Act. The con- 
ception of the Taft-Hartley Act seems to 
be one of showing real or apparent authority, 
although the Board has been using it to 
return to the original common-law concept. 

There is a serious question whether unions 
and corporations should be treated alike with 
respect to agency. Unions have a wholly 
different make-up and structure. They op- 
erate along different lines of procedure. 
Furthermore, in the law of corperations, 
agents are not synonymous with stockhold- 
ers, and corporations are not liable for the 
acts of their stockholders. Yet a great 
many people think unions should be respon- 
sible for the acts of their members. The 
legislative history of the act seems to indi- 
cate that membership in a union does not 
create agency.” This is in accord with the 
facts. How can the union be held respon- 
sible for the actions of its members, who 
may be employer agents, in fact, or merely 
individuals acting on their own? 


Another question is that of free speech. 
In connection with employer free speech, I 
have already touched on the difficulty in- 
volved in proving motive where an act is 
the exercise of free speech. Under this free 
speech doctrine, it is clear that even though 
an employer intends in a speech to achieve 
an objective violative of the law, that speech 
is an exercise of his right of free speech 
if it contains no threatening statements. In 
other words, with an illegal object, the exer- 
cise of the right of free speech by the em- 
ployer is permitted. 


What about a union’s exercising the right 
of free speech for an illegal object? In other 
words, what about peaceful picketing? 
Since 1940 the Supreme Court of the United 
States has equated peaceful picketing with 
the right of free speech, and thus has pro- 
tected it under the First and Fourteenth 
Amendments.” This issue was presented to 
a trial examiner in an interesting case in 
California. Here, in the middle of the water- 
front district at San Pedro, a forty-five-year 
old woman, carrying nothing but a banner 
with the word “picket” on it, walked down 
to the water front. A number of longshore- 
men walked off the job and refused to load 
cargo going to and from the paper mill 
against which the woman was on strike. 
They all testified that they had not been 
“threatened” by her. It was a case of giving 
a signal, the General Counsel contended.” 


In a highly organized union area, much 
less of a signal would be necessary than in 
a less highly organized area. Similarly, a 
mere hint from an employer in an unorgan- 
ized area may be all that is necessary to 
prevent employees from joining a union or 
voting for it. In the first case, the object 
is an illegal one, a boycott. In the second, 
it is no less illegal—an attempt to defeat 
the self-organization of employees. 


Is the exercise of free speech not the 
exercise of free speech because it is in pur- 
suit of an illegal objective? This is a difficult 
question. In the Court of Appeals for the 
State of New York, it was found that the 
objective in the Wohl case“ was illegal; the 
court restrained the peaceful picketing. The 
Supreme Court of the United States reversed, 
protecting free speech. It will mot do to 
evade the question by saying that picketing 
is more than free speech and that it is an 





* 93 Congressional Record 4423 (1947). 

“See Thornhill v. Alabama [2 LABOR CASES 
1 17,059}. 310 U. S. 88 (1940); AFL v, Swing 
[3 LABOR CASEs 9 51,112], 312 U. S. 321 (1941); 
Bakery Drivers v. Wohl [5 LABOR CASES 
7 51,136), 315 U. S. 769 (1942): Ritter’s Café 
v. Carpenters and Joiners Union [5 LABOR 
Cases § 51,137), 315 U. S. 722 (1942); separate 
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overt act,” because, of course, an employer’s 
statements are more than free speech under 
certain circumstances. I should like to quote 
Judge Learned Hand’s classical language 
in the Federbush case:“ 


“Finally, the respondent argues that the 
Board’s order invaded its privilege of ‘free 
speech’ guaranteed by the First Amendment, 
by making it a wrong under sec. 8 (1), 29 
U. S. C. A. sec. 158 (1), to present to Napoli 
the company’s views about unions and union- 
ism. N. L. R. B. v. Ford Motor Co., 6 Cir., 
114 F. (2d) 905. No doubt an employer is as 
free as anyone else in general to broadcast 
any arguments he chooses against trades- 
unions; but it does not follow that he may 
do so to all audiences. The privilege of ‘free 
speech’ like other privileges, is not absolute; 
it has its seasons; a democratic society 
has an acute interest in its protection and 
cannot indeed live without it; but it is an 
interest measured by its purpose. That pur- 
pose is to enable others to make an informed 
judgment as to what concerns them, and 
ends so far as the utterances do not con- 
tribute to the result. Language may serve 
to enlighten a hearer, though it also betrays 
the speaker’s feelings and desires; but the 
light it sheds will be in some degree clouded, 
if the hearer is in his power. Arguments by 
an employer directed to his employees have 
such an ambivalent character; they are legiti- 
mate enough as such, and pro tanto the privi- 
lege of ‘free speech’ protects them; but, so 
far as they also disclose his wishes, as they 
generally do, they have a force independent 
of persuasion. The Board is vested with 
powef to measure these two factors against 
each other, a power whose exercise does not 
trench upon the First Amendment. Words 
are not pebbles in alien juxtaposition; they 
have only a communal existence; and not 
only does the meaning of each interpenetrate 
the other, but all in their aggregate take 
their purport from the setting in which they 
are used, of which the relation between the 
speaker and the hearer is perhaps the most 
important part. What to an outsider will be 
no more than the vigorous presentation of a 
conviction, to an employee may be the mani- 


festation of a determination which it is not 
safe to thwart.” 

Is peaceful picketing any more than that? 

Another serious problem is that of serving 
notice before the termination of any contract 
and before any change in any provision of 
the contract is made. In the Boeing case at 
Seattle, men went out on strike without giv- 
ing formal notice, and the United States 
District Court held that they had lost their 
“employee” status. “ The trial examiner 
found otherwise,“ and it looks as if the 
Board may do so.“ The issue was whether 
there had been real notice as required 
by the act. 


Oregon Labor Laws 


The Oregon anti-injunction act, passed in 
1933," was, of course, copied from the 
Norris-La Guardia Act almost in haec verba, 
as were the anti-injunction acts of a great 
many other states. It is strange indeed that 
the same language should receive different 
interpretations. Yet that has happened. The 
federal courts and the Supreme Court of the 
United States have interpreted the Norris- 
La Guardia Act as having only a procedural 
effect.” In other words, the Norris-La Guardia 
Act took away from the District Courts the 
power to enjoin conduct in labor disputes 
except under certain circumstances where 
fraud and violence were involved. Federal 
courts had no power to issue injunctions 
under the act, if there was a labor dispute, 
unless they acted in a special way. The 
strongest statement of that is found in the 
case of Wilson v Birl.” 


State courts, contrary to the rulings of the 
federal courts, have not looked at their anti- 
injunction laws as purely procedural. Fol- 
lowing the lead of the New York Court of 
Appeals in Opera on Tour v. Weber™ and 
American Guild of Musical Artists v. Petrillo,” 
they have been inclined to view their anti-in- 
junction acts as involving an examination of 
the objectives of the picketing, and have based 
their interpretations on the important dictum 
of Mr. Justice Holmes in Vegelahn v. Gunter.” 





* See Gompers v. Buck Stove and Range Com- 
pany, supra, footnote 15. 

“ NLRB v. Federbush Company, Inc. [4 La- 
BOR CASES { 60,604], 121 F. (2d) 954 (CCA-2, 
1941). 

“Graham v. Boeing Airplane Company [15 
LABOR CASES { 64,604] (DC Wash., 1948). 

“ Boeing Airplane Company, Intermediate 
Report of Trial Examiner, William E, Spencer, 
IR 1685 (1948). 

“The Board has recently sustained the trial 
examiner (80 NLRB — (No. 88) (1948)). 

“ Oregon Compiled Laws Annotated, Sections 
102-913 et seq. (1940). 
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The Oregon Supreme Court has followed 
the same line of reasoning.“ But since the 
Swing case,” the Oregon rule on stranger 
picketing has been to al!ow it if it is conducted 
peacefully, even though, as in the Bain case,” 
the picketing union may have no members 
in the shop. 


Two other state laws should be mentioned 
here. One is Chapter 355 of Oregon Laws 
1947, the election law; the other is Chapter 
356, the so-called hot-cargo act. The election 
law attempted to allow injunctions against 
picketing where the “employees” had voted 
in favor of termination of the dispute. Judge 
Redding, in the Whistlin’ Pig case™ in Port- 
land, held that while the act might apply 
as between employers and employees, there 
may still be a labor dispute between the 
union and the employer which may permit 
peaceful picketing as an exercise of free 
speech. This interpretation would take away 
much of the effect of the act. In other words, 
stranger picketing, under the Bain and Swing 
cases, would still be allowed. What is left 
of the law if the holding in the Whistlin’ Pig 
case is sustained, I really do not know. 


Judge Redding did not need to pass upon 
Chapter 356, the hot-cargo act, although it 
was before him in the same case. A similar 
California act has been declared unconstitu- 
tional,” and it is assumed by many that 
Chapter 356 will be declared unconstitutional 
by the Oregon courts. 


Conclusion 


One factor distinguishes labor relations 
litigation from most other litigation. In pri- 
vate law, when people reach the point of 
suing each other, their relationship is over. 
If you have to sue somebody to enforce your 
contract, you are not going to enter into 
any more contracts with that person. In the 
field of labor relations, however, there must 
be a continuing relationship. After the battle 
is over, the parties must live together. The 
purpose of any effective labor legislation 
should be to make it possible for people to 





make their relationships permanent. In a 
sense, the same type of problem is pre- 
sented to the courts in the field of personal 
relations, where wild statements are made 
on both sides of the fence. Labor litigation 
is likewise charged with electricity. It is a 
sensitive field because of the parties’ con- 
tinuing need to live together. 


The lawyer has a place in the field of 
labor relations if he remembers that he must 
not be too technical. Lawyers can do a great 
disservice if they find themselves standing 
on points of law all the way through their 
negotiations. We have a real contribution 
to make in the field—a contribution which 
our particular training and background equips 
us to make. Traditionally, as common-law 
lawyers, we have learned time and again the 
necessity of finding formulas for the disposi- 
tion of difficult and bitter controversies. In 
the main, we have not ourselves found the 
facts; nor have our courts. Most important 
factual questions have been left to juries. 
Our function has been to see that the prob- 
lems of fact, whatever their ultimate dispo- 
sition, are developed and organized so that 
the jury can handle them. This training is 
valuable. We should place our emphasis on 
the setting up of simple procedures that work. 


It is not our function to determine who 
is right and who is wrong; it is our duty 
to see to it that whoever is right, is right 
with reason and according to rules under- 
stood by all, and that the procedures for 
determining the merits of any dispute are 
devoted to the simplification of complex 
factual and emotional issues in order that 
reasoning human beings can handle them. 
It should always be remembered that the 
determination of who is right and who is 
wrong does not end the matter, for the one 
who is right and the one who is wrong must 
go back together to produce goods. This 
means that procedures must temper justice 
with a keen appreciation for the sensibilities 
of both parties and a persuasiveness which 
begets conviction and mutual respect. 


[The End] 





% Schwab v, Moving Picture Operators Local 
No. 159 [3 LABOR CASES { 60,290], 165 Ore. 602, 
109 Pac. (2d) 602 (1941). 

5% Supra, footnote 40. 

% AFL v. Bain [3 LABOR CASES f 60,111], 165 
Ore. 183, 106 Pac. (2d) 544 (1940): Peters v. 
Central Labor’ Council [11 LaBor CASES 
f 63,219], 179 Ore. 1, 168 Pac. (2d) 870 (1946). 


8’ Whistlin’ Pig v. Waitresses & Cafeteria 
Workers Local No. 305, decided by the Circuit 
Court of Multnomah County, Oregon, April 9, 
1948. 

8 In re Blaney [13 LABOR CASES { 64,039], 
184 Pac. (2d) 892 (Calif., 1948). 
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4s HE TAFT-HARTLEY ACT is unques- 
tionably the most intricate and the most 
comprehensive piece of labor legislation ever 
enacted by the Congress of the United States. 
Its provisions encompass the whole process 
of collective bargaining and the circumstances 
under which bargaining takes place; its range 
extends from the first hint of organizational 
activity to the actual selection of a bar- 
gaining representative, then onward through 
every phase of the bargaining process, up 
to the complexities of picketing-as-free-speech 
and the intricacies of secondary strikes and 
boycotts. So broad is the scope of the act 
that the number of issues which may arise 
under it is almost unlimited; indeed, in the 
majority of cases more than a single ques- 
tion is decided, while in some cases twenty, 
thirty or more questions are settled. In the 
little more than two years that the Taft- 
Hartley Act has been in effect, decisions 
under that law have poured forth in almost 
incredible volume. The National Labor 
Relations Board alone has handed down, 
during that brief period, the staggering total 
of more than 2,200 cited cases—and the 
Board assigns citations only to those cases 
which it considers sufficiently important to 
be published in the Board’s bound volumes 
cf NLRB cases. Add to this figure innu- 
merable NLRB decisions and administrative 
rulings which are not given citations but 
which often contain interesting or unusual 
points; rulings of the United States Supreme 
Court, the lower federal courts and state 
courts; intermediate reports and recommen- 
dations of NLRB trial examiners; interpre- 
tations and rulings of the Board’s General 
Counsel and other officials. The result is a 
tremendous and ever-swelling stream of judi- 
cial and quasi-judicial pronouncements on 
widely divergent issues. 


Labor Relations 


From this myriad of confusing, and often 
conflicting, rulings and interpretations, those 
of the greatest significance and the most far- 
reaching effect are selected for mention in 
this department. Naturally, the emphasis 
shifts from month to month. Last month, 
some of the first official decisions on union 
unfair labor practices were highlighted; this 
month, the spotlight is centered on new 
angles of some familiar employer unfair 
practices—threats, lockouts, discrimination, 
questioning of employees about unionism. 
Note, too, the wide variety of other topics 
that form parts of the picture in this multi- 
colored tapestry that is Taft-Hartley: top- 
ics ranging from non-Communist affidavits 
to protection of strikers, from elections to 
discharges, from check-off to free speech. 


Besides the vast number of cases arising 
under that giant among labor statutes— 
Taft-Hartley—labor relations cases may also 
be brought under one of the many other 
federal labor relations statutes: the Norris- 
LaGuardia (Anti-Injunction) Act, the Rail- 
way Labor Act, the veterans’ re-employment 
acts, for example, or under any one or 
more of the dozens and dozens of state 
labor reiations statutes, or even under com- 
mon law or statutory rules of civil or crimi- 
nal liability. Significant labor relations cases 
under all of these laws, as well as under 





Taft-Hartley, are summarize! below. 


THE $64 QUESTION . Ever since 
the early days of the Wagner Act, the 
NLRB has condemned employer ques- 
tioning of employees about their union 
membership or activity. Such question- 
ing (one of the most common charges 
brought against employers) is, in itself, 
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an unlawful, coercive interference with 
employees’ rights, the Board insists; it 
has sternly ordered employers to “cease 
and desist” from such practices, and, un- 
til recently, its orders have consistently 
been upheld by the courts. So long has 
this venerable doctrine been in existence, 
and so frequently has it been applied, that 
most labor experts were startled several 
months ago to find a federal court chal- 
lenging the Board’s theory. Refusing en- 
forcement of an NLRB order against a 
company which was not antiunion but 
which had questioned some of its em- 
ployees about unionism, the court de- 
clared that such questioning was within 
the free speech protection of the First 
Amendment to the Constitution of the 
United States and could not, standing 
alone, violate the act. The court brushed 
aside the lost list of cases in which Board 
orders outlawing questioning had been 
upheld by the courts, asserting that those 
cases all involved “a course of conduct 
of which the interrogatories as to mem- 
bership and activity in a union were only 
part of the whole picture. In none of 
them did the mere words of inquiry stand 
alone.” (Sax v. NLRB, 15 Lazpor CAsEs 
7 64,876 (CA-7)). In the face of that de- 
cision, however, the NLRB stood firm. 
Confronted by an employer’s claim that 
he was privileged to question employees 
who wore union buttons, because the 
wearing of the buttons showed that they 
were not afraid to reveal their affiliation, 
the Board seized the opportunity to re- 
affirm its stand on the illegality of em- 
ployer questioning. Ruling that the wearing 
of union buttons did not privilege the 
questioning, because employees might be 
“restrained or coerced” by the knowledge 
that their employer was concerned with 
their union activities, the Board went into 
a lengthy discussion of its reasoning on 
the “questioning” issue, tracing the his- 
tory of the doctrine, relying on its expert 
knowledge of labor relations to prove the 
coercive effect of questioning, and quoting 
and citing a long line of cases in which 
the courts had sustained the theory. In 
effect, it was a restatement of the Board’s 
position on that issue—a pleading, as it 


were, in answer to the court’s decision in. 


the Sax case. Thus, an NLRB tenet of 
long standing, although shaken by the 
Sax decision, so that enforcement of NLRB 
orders on questioning can no longer be 
taken for granted, is nevertheless not 
completely upset (Standeard-Coosa-Thatcher 
Company, 85 NLRB, No. 224). 
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The Board’s abhorrence of employer ques- 
tioning is not limited to direct questions; 
it extends to indirect questions and even 
to statements that seem to call for a dec- 
laration by the employee of his feelings 
about unionism generally or about a par- 
ticular union, For example, a supervisor’s 
request that certain employees, known to 
be union members, comment on the super- 
visor’s speech favoring a rival union was 
held to be unlawful interrogation, because 
the request, impliedly called for a declara- 
tion by the employees of their intent to 
support or reject a particular union (E. 
Brooke Matlack, Inc., d.b.a. Trans-Oil 
Company, 86 NLRB, No. 29). 


One of the few exceptions the Board 
makes to its ban on employer questioning 
of employees about unionism occurs in a 
situation where an employer charged with 
unfair labor practices is preparing his case 
for trial before the Board and is gather- 
ing evidence in his defense. Even this 
exception, however, is narrowly construed. 
Thus, an employer, in such a case, is 
restricted to questioning within the scope 
of the issues raised by the complaint; he 
must not go beyond the necessities of 
preparing his defense. Furthermore, only 
inquiries about purely objective facts are 
permissible; questions concerned chiefly 
with probing an employee’s subjective state 
of mind are prohibited. In line with these 
rules, an emplover charged with refusing 
to bargain in good faith with employees’ 
majority representative had a right, in 
seeking evidence that the union was not 
the majority representative, to ask em- 
ployees if they had ever signed a card 
in connection with union activities and 
what the nature of the card was, but he 
had no right to ask employees what they 
thought was the purpose of signing the 
card, whether they considered themselves 
union members when they signed the card, 
whether they paid or agreed to pay any 
dues or fees at the time they signed, 
whether they afterward resigned from the 
union and, if so, for what reason, whether 
they voted freely at an NLRB election 
and whether they considered certain 
speeches or statements of the employer 
coercive (Joy Silk Mills, Inc., 85 NLRB, 
No. 211). 


I DIDN’T DO IT! ... An employer's 


protest that he had “nothing to do with 
it” won’t always clear him of unfair labor 
practice charges. For instance, a com- 
pany was held responsible for an anti- 
union demonstration on its premises by a 
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“Good Citizens League” for which the 
company’s supervisors had solicited mem- 
bership among employees during work- 
ing hours (Dixie Mercerizing Company, 
86 NLRB, No. 37). 


SPEAKING YOUR MIND ... Under 
the Wagner Act, “free” speech on the 
part of employers was pretty much re- 
stricted; an employer had good reason to 
fear that any violent antiunion statements 
might land him squarely in the middle 
of an unfair labor practice proceeding, 
faced by an angry union and a not-too- 
sympathetic NLRB. The Taft-Hartley 
Act, however, has gone far toward lib- 
eralizing “free speech” rules. Section 8 
(c) of that act prohibits the Board from 
basing unfair labor practice findings on 
any expression of opinion unless the ex- 
pression contains a threat of reprisal or 
force or a promise of benefit. Although 
the Board has interpreted Section 8 (c) 
as excluding from immunity implied, as 
well as express, threats and promises (and 
this seems to be what Congress intended, 
inasmuch as the limiting word “express” 
was struck from the final bill), neverthe- 
less, in actual practice, this section has 
operated to privilege many statements of 
the kind that were almost invariably found 
“unfair” under the Wagner Act, particu- 
larly when accompanied by other unfair 
practices or when made by an employer 
having an antiunion record. Thus, the 
disparaging remarks of an employer who 
assembled his employees in his office just 
before a union meeting and told them that 
the union was “outlaw,” “wildcat” and 
“offbreed” were held to be protected by 
Section 8 (c) (Dixon, d.b.a. U. S. Trailer 
Manufacturing Company, 82 NLRB, No. 
11). More recently, the Board has de- 
cided that even statements by an em- 
ployer of intent to commit future unfair 
labor practices may be privileged, at least 
in some circumstances. In one instance, 
an employer’s declaration that the com- 
pany had never recognized any union and 
never would was held privileged by the 
majority of an NLRB panel (Chairman 
Herzog dissenting) because it was made 
during a heated argument and was cou- 
pled with an.assurance that employees 
could join any union they desired (Peer- 
less Woolen Mills, 86 NLRB, No. 19). 
Aga‘n, a prediction that an employer would 
dominate a union—a statement that if there 
were a union in the plant again, the presi- 
dent of the company would be president of 
the union—was held privileged (Cathey 
Lumber Company, 8 NLRB, No. 30). 


Labor Relations 


Despite the comparatively wide area of 
freedom of speech which employers now 
enjoy, that freedom is by no means abso- 
lute and unchecked. The dividing line, how- 
ever, between free speech and unlawful 
interference is shadowy and indistinct; 
much seems to depend upon the circum- 
stances of the particular case, and no gen- 
eralizations can be made from isolated 
statements without a study of the sur- 
rounding circumstances. In one case, an 
employer’s request that an employee re- 
sign from the union and his characteriza- 
tion of the employee as a “damned traitor” 
because of his union membership were 
declared unlawful by an NLRB trial ex- 
aminer, and the Board itself upheld his 
ruling. In that case, however, the em- 
ployer also threatened the employee that 
he would suffer for his continued adher- 
ence to the union and when the employee 
refused to resign, discharged him. Both 
the threat and the discharge were, of 
course, unlawful; and, for that reason, it is 
impossible to say with certainty that, absent 
these unlawful acts, the Board would still 
find that the employer’s request that the 
employee resign from the union and his 
statement that union adherence was 
traitorous were not protected as free speech 
(Jos. N. Fournier, 86 NLRB, No. 53). 


The free speech protection of Section 8 
(c), as well as the constitutional protec- 
tion of the First Amendment, extends, of 
course, to unions as well as to employers. 
Under the Wagner Act, there was, for 
the most part, no question of free speech 
on the part of unions because that act 
made no provision for unfair labor prac- 
tices by unions. The Taft-Hartley Act, 
then, while it expanded employer free 
speech rights, limited the absolute pro- 
tection that unions had enjoyed under the 
Wagner Act. The most important issue 
in connection with union free speech— 
whether peaceful picketing in aid of an 
unfair practice, such as a secondary bcy- 
cott, is protected as free speech—has been 
decided in the negative. Such picketing, 
as well as blacklisting of employers in 
furtherance of a secondary boycott, were 
outlawed by the Board in Wadsworth 
Building Company, Inc., 81 NLRB, No. 
127. And, although a union is free to use 
“name-calling” against nonstrikers (Sun- 
set Line and Twine Company, 79 NLRB 
1487), the “threats or promises” ban of 
Section 8 (c), which defines the limits 
of employer free speech, is equally appli- 
cable to unions. Hence, a union’s threats 
of physical violence against nonunion em- 
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ployees are illegal (Perry Norvell Com- 
pany, 80 NLRB, No. 47), and so are 
threats to nonunion employees to have 
them discharged, even though the union 
may be powerless to carry out such threats 
(L. N. D., Inc., 81 NLRB, No. 137). 


LOCAL VS. LOCAL ... It was all in 
the family when a local of the AFL Iron 
Workers’ Union forced a company to 
discharge an employee because he was a 
member of a different local of the same 
union. The family feud got out of hand, 
however, when the discharged employee 
filed charges with the NLRB against both 
the company and the first local. The 
NLRB trial examiner who heard the case 
said that both company and union had 
acted unlawfully, and he recommended 
that both be held liable for back wages 
to the dischargee (Dinardo, Inc., NLRB 
Case No. 6-CA-112). 


NONCOMPLYING UNIONS... Unless 
a union has filed the financial reports and 
non-Communist affidavits required by Sec- 
tion 9 of the Taft-Hartley Act, it may 
not file either unfair labor practice charges 
or election petitions with the NLRB, nor 
may it appear on the ballot in any NLRB- 
directed election. According to a Board 
release, union officers holding a total of 
164,804 offices in national and local unions 
have filed non-Communist affidavits since 
August 22, 1947, the day the Taft-Hartley 
Act became effective. Those officers held 
positions in 214 national unions and 17,944 
local unions. However, as of October 1, 
1949, the Board had on file a total of only 
93,534 affidavits, and, on that date, only 
193 national unions and 9,993 local unions 
were in full compliance with the require- 
ments of Section 9. The remaining twenty- 
one national unions and 7,951 locals either 
had failed to complete all filing require- 
ments of the act or had completed com- 
pliance at some time and then allowed it 
to lapse. (The documents must be filed 
anew each year.) Then, too, some locals 
were not in compliance because the na- 
tional unions with which they were affil- 
iated had not complied. 


In spite of the limitations of Section 9, 
however, noncomplying unions (unions 
which have not filed one or more of the 
required statements) are not totally with- 
out rights in NLRB proceedings. An 
important right granted by the Board to 
noncomplying unions is the right to inter- 
vene in any proceeding involving employees 
covered by a contract between the em- 
ployer and the noncomplying union; this 
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right exists even when the contract relied 
upon is one which contains an allegedly 
illegal union-security clause (Aluminum 
Company of America, 85 NLRB, No. 158). 


Early in the history of Taft-Hartley cases, 
the NLRB decided that a union’s compli- 
ance or noncompliance with the report 
provisions of the act was an administra- 
tive matter to be determined by the Board 
and was not open to question by the em- 
ployer or by any other party to the case. 
Should the Board itself doubt the genu- 
ineness of the reports, it may refer them 
to the Department of Justice for investi- 
gation, but the truth or falsity of the doc- 
uments will not be litigated in any Board 
proceeding. For this reason, any attack on 
a union’s good faith in filing the papers— 
an allegation, for example, that a union is 
actually controlled by noncomplying offi- 
cers—must necessarily fail, if the docu- 
ments filed by the union and its officers 
are technically correct (Metropolitan Life 
Insurance Company, 86 NLRB, No. 5/7). 


Along the same lines, a complying union’s 
pre-election statement of an intention to 
shift its certification or contracts to a non- 
complying union did not invalidate the 
election (Atlanta Metallic Casket Company, 
NLRB Case No. 10-RC-545), nor was an 
allegation that an unfair labor practice 
charge was filed by a lawyer at the re- 
quest of a noncomplying union sufficient 
to warrant dismissing the charge (Olin 
Industries, Inc., 86 NLRB, No. 36). 


Whether or not an employer must bargain 
with a noncomplying union which repre- 
sents a majority of employees is a question 
upon which the Board has not yet ruled 
directly. One NLRB trial examiner, rely- 
ing on the fact that the Board has refused 
to order employers to bargain with non- 
complying unions in order to remedy un- 
lawful refusals to bargain antedating the 
1947 NLRA, has ruled that when a non- 
complying union eventually files the re- 
quired reports and then brings charges 
against an employer for refusing to bar- 
gain before the reports were filed, the em- 
ployer may successfully defend the charges 
by pleading that the union was not, at the 
time the employer refused to bargain, in 
compliance with Section 9 of the act 
(George F. Pettinos, Inc. NLRB Case 
No. 4-CA-63). 


THE SIX-MONTH BAN ... One of the 


noteworthy changes which the Taft-Hart- 
ley Act made in unfair labor practice pro- 
cedure was the provision in Section 10 (b) 
which extinguishes liability for unfair la- 
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bor practices committed more than six 
months before the filing and service of a 
charge. Under the Wagner Act, not only 
was there no set time within which charges 
had to be filed, but, in addition, the Board 
had always construed the charge as simply 
a device for setting an investigation in 
motion; once the investigation was started, 
any unfair labor practices uncovered there- 
in might be set out in the complaint, 
even though not mentioned in the charge. 
Interpreting the effect of the six-month 
limitation which Taft-Hartley imposes, 
the NLRB decided that that rule requires 
no change in the Board’s policy of looking 
at the charge as merely a means of setting 
a complaint proceeding in motion. There- 
fore, the Board concluded, a complaint 
may be issued covering unfair practices 
not specified in the charge, provided they 
were committed no longer than six months 
before the charge was filed and served 
(Cathey Lumber Company, supra). 


MASS LOCKOUT ... Thirty-five Chicago 
wholesale liquor distributors who allegedly 
locked out all their salesmen after the 
salesmen’s union called a strike against 
one of the distributors were guilty of ille- 






trial examiner. In defense of the lockout, 
the distributors argued that the union had 
struck a single employer in order to force 
all the distributors to bargain individually 
rather than on a multi-employer basis. 
The defense was unavailing; the examiner 
declared that the union was within its 
rights in striking a single company in 
order to obtain a satisfactory contract, 
with the intention of bringing such pres- 
sure later against the other distributors 
if the strike were successful (Morand Broth- 
ers Beverage Company, NLRB Case No. 
13-CA-250). 


PROTECTION FOR STRIKERS .. 
Discrimination against employees because 
of their strike activity formed the basis 
for findings by NLRB trial examiners that 
employers involved in two separate cases 
had violated the Taft-Hartley Act. In 
one case, the examiner’s ruling was based 
on a finding that a company had demoted 
eight employees because they refused to 
cross a picket line set up in front of their 
places of employment by a union which 
represented employees in other plants of 
that company and which had called a.strike 
in the other plants (Jilinois Bell Telephone 
Company, NLRB Case No. 13-C-3187). 


In the second case, the examiner condemned 
a post-strike “return-to-work policy” un- 
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gal discrimination, according to an NLRB’ 





der which an employer set up a “strike 
seniority” system, giving retention pref- 
erence, in case of layoff or demotion, to 
employees who returned to work or were 
hired during a strike, as against employees 
who returned after the strike was settled 
(Potlatch Forests, Inc., NLRB Case No. 
19-CA-166). 


AND PROTECTION FOR NONSTRIK- 


ERS ... Innumerable decisions handed 
down during the twelve years the Wagner 
Act was in force, as well as in the last 
two years under Taft-Hartley, have given 
a pretty clear picture of various acts of 
employers which the NLRB condemns as 
constituting interference, restraint or co- 
ercion of employees. On the part of unions, 
however, restraint or coercion of employ- 
ees is not nearly so well defined. Unions 
were not liable, under the Wagner Act, 
for any unfair practices; and few cases 
arising under Taft-Hartley have yet reached 
the stage of decision by the NLRB itself. 
An NLRB trial examiner, however, ruled 
that a striking union had restrained or 
coerced employees by throwing bricks 
through the windows of a nonstriker’s 
house, arming pickets with potential weapons 
such as rocks, bricks, baseball bats and 
iron bars, damaging nonstrikers’ automo- 
biles, assaulting and threatening nonstrik- 
ers and blocking plant entrances by mass 
picketing (American Zinc Oxide Company, 
NLRB Case No. 9-CB-26). 


CHECK-OFF IS DIFFERENT... Al- 


though the mere execution of an unau- 
thorized union-security provision is, in 
itself, a violation of the NLRA, regardless 
of whether or not it is actually enforced, 
a provision for check-off of union dues 
which is not conditioned upon employees’ 
individual authorizations, as required by 
Section 302 of the act, is not, in itself, 
unlawful and will not be condemned where, 
in actual practice, the employer has not 
deducted dues without such authorizations 
(Julius Resnick, Inc., 86 NLRB, No. 10). 


AFTER THE VOTES ARE COUNTED 


.. « Even after the ballots in an NLRB 
election have been tallied and the result 
announced, there is no guarantee that the 
winning union will be certified as bargain- 
ing agent or that a losing union must wait 
a year before getting another chance to 
win employee approval. One reason for 
the uncertainty of the election result is 
that the NLRB may overrule challenges 
to a significant number of ballots and 
order those baliots counted; another rea- 
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son is that one or more of the parties to 
the election may file objections to the 
manner in which Board agents conducted 
the election or to actions of the parties 
which affected the results of the election, 
such as interference by the employer or 
the union, Factors which the Board con- 
siders sufficiently serious to warrant set- 
ting aside an election are many and varied, 
for example: 


An employer’s election-eve announcement 
that it was considering a pension plan, 
together with an implication that the plant 
might be shut down in the event of a union 
victory, invalidated the election (Schwar- 


zenbach Huber Company, 86 NLRB, No. 11). 


Isolated instances of questioning employ- 
ees about union matters and threatening 
economic reprisals if the union won were 
enough to warrant setting aside a run- 
off election, even though the union received 
only four votes less in the run-off than it 
had in the original election (United States 
Rubber Company, 86 NLRB, No. 2). 


An election was set aside on the basis of 
an employer’s coercive conduct not set 
forth in the union’s objections but reveaied 
in the course of the Regional Director’s 
investigation of those objections (J. J. Case 
Company, 86 NLRB, No. 3). 


An election which resulted in a tie vote 
was set aside because two employees hired 
after the proper eligibility period were 
permitted to vote as a result of the NLRB 
field examiner’s error in fixing the eligi- 
bility date (Yarborough Motor Company, 
85 NLRB, No. 212). 


An election in which the employees cast 
their ballots in full view of everyone pres- 
ent in the polling place was set aside 
(Gary Enterprises, Inc.,86 NLRB, No. 58). 


WORKING ON THE RAILROAD ... 


Although the Railway Labor Act sets up 
administrative agencies to protect employee 
rights, railroad porters who had resorted 
in vain to the proper agency (the Na- 
tional Railroad Adjustment Board) were 
allowed to bring suit in a federal court 
against a railroad and trainmen to enjoin 
the violation of clear and unambiguous 
contract rights (Randolph v. Missouri- 
Kansas-Texas Railroad Company, 17 Lazor 
Cases { 65,320 (DC Mo.)). 


And even where the terms of a contract 
were not “clear and unambiguous”, the 
South Carolina Supreme Court allowed a 
suit for a declaratory judgment to inter- 








pret an employment contract covering 
railroad employees, on the ground that 
the remedies provided by the Railway 
Labor Act were not exclusive and, under 
the circumstances, were not speedy or 
adequate, because there was a large back- 
log of cases before the National Railroad 
Adjustment Board (Southern Railway Cem- 
pany v. Order of Railway Conductors, 17 
Lasor Cases { 65,338). 


If a carrier and its employees cannot oth- 
erwise settle a dispute, the Railway Labor 
Act provides, they may agree to submit it 
to arbitration. In a case where the parties 
did agree to arbitrate and also agreed to 
refer back to the arbitrators any question 
arising as to the meaning or application of 
the award, a federal court said that the 
arbitrators had authority to make a deci- 
sion interpreting the terms of the award 
after it had been incorporated into a con- 
tract between the parties. The dispute 
over the interpretation could have been 
submitted to the National Railroad Ad- 
justment Board, the court pointed out, 
but since neither party had sought to do 
so, the arbitrators’ interpretation could not 
be attacked (Order of Railroad Telegraph- 
ers v. New York Central Railroad Company, 


17 Lazor Cases § 65,355 (DC N. Y.)). 


Just as the decisions of the National La- 
bor Relations Board as to the appropriate 
bargaining unit for employees under its 
jurisdiction are not reviewable by the 
courts, so also the National Mediation 
Board has exclusive and final power to 
determine the craft or class of carrier em- 
ployees which is appropriate for collective 
bargaining, and its determinations are not 
subject to judicial review except on con- 
stitutional questions. The United States 
Court of Appeals for the District of Co- 
lumbia held that no constitutional ques- 
tion was raised by allegations that an 
NMB determination impaired an existing 
union contract, that due process was lack- 
ing because of the absence of notice or 
hearing and that the determination re- 
sulted in representation of Negro em- 
ployees by a union which excluded them 
from membership (United Transport Serv- 
ice Employees v. NMB, 17 Lasor Cases 
q 65,373). 


RETIREMENT VS. DISCHARGE ... 


In the absence of any agreement with re- 
spect to retirement of employees, retiring 
them on the basis of age without their 
consent constitutes discharge, said an Ohio 
court. Retirement contemplates some con- 
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sent on the part of employees, either by 
specific agreement, by participation in a 
pension plan, or otherwise, the court ruled; 
in the absence of consent, there is no re- 
tirement but only discharge because of 
age. The court enjoined the “retirement”, 
ruling that it was actually discharge with- 
out cause and that it violated the employer’s 
union contract (/nternational Association of 
Machinists v. General Electric Company, 
17 Lagpor Cases { 65,350). 


SUPERVISORS AND SUPERVISED... 
Extremely important consequences hinge 
upon a determination as to whether a 
worker is a supervisor or an employee. 
The distinction is not a mere technical 
one; on the contrary, a worker who is an 
“employee” within the meaning of the 
NLRA enjoys all the rights granted by 
that act, such as the right to protection 
from unfair labor practices on the part 
of employer and union and the right to 
take part in selecting an agent for collec- 
tive bargaining, while the worker who is 
a “supervisor” has no such rights under 
the act. In deciding whether or not a par- 
ticular worker is a “supervisor’’, the Board 
must be guided by the standards set out 
in Section 11 of the act. Those standards, 
however, are not so specific as to permit 
an automatic determination in every case. 
For example, the term “responsibly to di- 
rect [employees]”, as used in Section 11, 
is capable of varying interpretations; only 
by examining specific cases can the Board’s 
construction of that term be gathered. 
Here are some recent NLRB rulings on 
supervisory status: 





Working foremen who directed other em- 
ployees in their work and effectively rec- 
ommended changes in their status were 
supervisors even though they spent more 
than fifty per cent of their time doing man- 
ual labor (Powhatan Brass and Iron Works, 
85 NLRB, No. 166). 


A relief shift foreman who exercised su- 
pervisory authority one day each week 
and during the entire twelve-week vaca- 
tion period was a supervisor (Salt Lake 
Refining Company, 86 NLRB, No. 15). 


The use of the name “foreman” or “super- 
visor” or “boss” is not in itself an infal- 
lible sign that the worker so classified is a 
“supervisor” within the meaning of the 
NLRA. For instance, the strawboss on 
the night shift in a machine shop was not 
a supervisor because he exercised none of 
the authority normally associated with the 
supervisory classification (Weyerhaeuser 
Timber Company, 85 NLRB, No. 195). 
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On the other hand, the absence of such 
names in a worker’s job title does not 
necessarily mean that the worker is not a 
supervisor, Thus, workers classified as op- 
erators were held to be supervisors where 
they exercised full supervisory authority 
in the chemical division of their employ- 
er’s refinery (Pan American Refining Cor- 
poration, 85 NLRB, No. 234), and mill 
operators solely responsible for the produc- 
tion on their respective shifts in a chemical 
plant were supervisors (California Spray- 


Chemical Corporation, 86 NLRB, No. 63). 


In a department store, an office manager 
and a model who also acted as fashion co- 
ordinator were both held to be supervisors, 
while assistant buyers, although managerial 
employees, were not supervisors (Charles 


Livingston & Sons, Inc., 86 NLRB, No. 8). 


Last month, we told you that the United 
States Court of Appeals for the Sixth 
Circuit had reversed an NLRB finding 
that control operators in an _ electric 
generating plant were not supervisors 
(Ohio Power Company v. NLRB, 16 Lazor 
Cases 765,265). The appeals court held 
that the control operators had authority 
“responsibly to direct” other employees, 
and that they were, therefore, “super- 
visors” within the NLRA definition. The 
meaning of the phrase “responsibly to 
direct,” as used in that definition, was 
clear, the court said; therefore, the NLRB 
had no right! to look to the legislative 
history of the act to gather its meaning. 
Now, here’s the next step in that con- 
tinued story: the NLRB has filed a 
petition with the Supreme Court of the 
United States, asking the high court to 
review the appeals court’s decision. In its 
petition, the Board argues that the ap- 
peals court’s interpretation of the act 
would make a “supervisor” out of every 
craftsman who has a helper, thus ex- 
cluding from the act’s protection a large 
group of workers who have never been 
considered “supervisors,” either in com- 
mon industry parlance or by the Board or 
the courts. This consequence, the NLRB 
insists, is sufficiently startling to warrant 
the Board’s resort to legislative history 
to determine whether Congress intended 
that the act be so applied, regardless of 
how clear the words might seem “on 
superficial examination.” In fact, the 
Board hints, the court’s ruling that the 
phrase had a clear meaning may have 
resulted from “its unfamiliarity with and 
lack of expertness in the field.” 
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THE DEVELOPING LAW—Continued from page 86 





Bowing gracefully to the Board’s ruling (al- 
though he could have refused to issue com- 
plaints on charges by local unions where 
their parent federations had not complied 
and the Board, presumably, could have done 
nothing about it), the General Counsel. said 
he would “go along” with the Board’s view, 
on the theory that the Board should be al- 
lowed to define its own jurisdiction. This 
raises the question: If the Counsel seemed 
so willing to permit the Board to determine 
its own jurisdiction in the filing cases, why 
does he now insist that the Board must make 
a substantive determination of all complaints 
which he issues ? 


Counsel's Arguments 


Without any direct information on the 
General Counsel’s reasoning,” it may be as- 
sumed that it runs something like this: When 
he contends that the Board must hear and deter- 
mine all complaints which he issues, he does 
not mean that the Board is precluded from 
holding, on what may be called “substantive 
jurisdictional” grounds, that the business of 
the employer involved simply does not actu- 
ally affect interstate commerce within the 
meaning of the act. The Counsel is appar- 
ently willing to submit without any argu- 
ment to such a holding. What he disputes 
is the Board’s assertion of power to dismiss 
complaints without any determination of 
whether or not the business involved affects 
interstate commerce or of whether alleged 
unfair practices exist. He declares that the 
Board must hear and determine all cases 
which he brings unless, after an analysis of 
the facts, it appears that the business of the 
employer does not in fact affect interstate 
commerce. His concluding, and most pene- 
trating, argument is that a dismissal on any 
other basis usurps his statutorily granted 
“final authority ... in respect of the... 
issuance of complaints.” * If the Board may 
dismiss complaints on strictly discretionary 
grounds, he would ask, what becomes of the 
“final authority” granted him by the statute? 
He would also ask what sense there is in this 


statement by Senator Pepper: “The Board 
has no authority to decide whether a case 
should be brought, or whether a complaint 
should be acted upon.” 


NLRB’s Argument 


All these arguments have been rejected 
by the Board. It has held that it retains its 
Wagner Act power to dismiss complaints 
solely on the ground that their prosecution 
would not effectuate the policies of the act. 
Such holdings have been made implicitly 
and explicitly; that is, the Board has dis- 
missed complaints without dealing expressly 
with the question of whether or not the 
business involved was actually one whose 
activities affected commerce,” and has also 
dismissed complaints where it has explicitly 
stated that the business’s operations did in 
fact affect commerce within the meaning of 
the act. It has done this both in repre- 
sentation cases, over which the act leaves it 
“final authority,” and in complaint cases, 
over the prosecution of which the act ex- 
pressly leaves with the General Counsel “final 
authority.” 


In the leading case on the issue, Matter of 
A-1 Photo Service,” the Board set forth one 
legal argument in support -of its position. 
It said that Section 10 (c) of the amended 
NLRA, like the same section in the original 
act, gives the Board power to “take such 
affirmative action . . . as will effectuate the 
policies of this act.” This grant of power, 
the Board contends, means that it (the Board) 
may accept or reject cases solely on the 
basis of its own conclusion as to whether or 
not an assertion of jurisdiction will effectu- 
ate the policies of the act. 


Alongside this argument by the Board 
may be placed one statement by the United 
States Supreme Court which may have a 
vital bearing on the whole subject. In a 
case arising under the Wagner Act,” the 
Court said: “... it is... true that where 
the employers are not themselves engaged 
in interstate or foreign commerce, and the 





% See CCH ‘‘Weekly Summary,’’ March 24, 
1949. pp. 2-4, for a report on the General Coun- 
sel's arguments in one of the cases in which 
the general issue was raised. The case was Col- 
lins Baking Company, 2 CCH Labor Law Re- 
ports (4th Ed.) 7 8929, 83 NLRB — (No. 88) 
(1949). 

% Section 3 (d), NLRA, as amended. 
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%7See, for example, Bailey Slipper Shop, 2 
CCH Labor Law Reports (4th Ed.) { 9032, 84 
NLRB — (No. 41) (1949). 

2% Tower Tool &é Die Company, 2 CCH Labor 
Law Reports (4th Ed.) 19060, 85 NLRB — 
(No. 19) (1949). 

222 CCH Labor Law Reports (4th Ed.) { 8922, 
83 NLRB — (No. 86). 

* Consolidated Edison Company v. NLRB, 1 
Labor Cases { 17,038, 305 U. S. 197 (1938). 
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authority of the National Labor Relations 
Board is invoked to protect that commerce 
from interference or injury arising from the 
employers’ intrastate activities, the question 
whether the alleged unfair labor practices do 
actually threaten interstate or foreign com- 
merce in a substantial manner is necessarily 
presented. And in determining that factual 
question regard should be had to all the 
existing circumstances, including the bear- 
ing and effect of any protective action to 
the same end already taken under state au- 
thority. The justification for the exercise of 
federal power should clearly appear. ... But 
the question in such a case would relate not 
to the existence of the federal power but to 
the propriety of its exercise on a given siate 
of facts.” (Italics supplied.) 

The italicized portion of the Supreme 
Court’s statement, according to the NLRB, 
represents the current status of its power to 
accept or reject cases solely on “policy” or 
“propriety” grounds. 


Counsel's Reply 


To both these items, the General Counsel 
could and has registered strenuous objec- 
tion. He has noted that the argument based 
on the wording of Section 10 (c) falls when 
the provision is considered in full context. 
The fuil, relevant portion of Section 10 (c) 
reads as follows: “If upon the preponder- 
ance of the testimony taken the Board shall 
be of the opinion that any person named in 
the complaint has engaged in or is engaging 
in any such unfair labor practice, then the 
Board shall state its findings of fact and 
shall issue and cause to be served on such 
person an order requiring such person to 
cease and desist from such unfair labor prac- 
tice, and to take such affirmative action, in- 
cluding reinstatement of employees with or 
without back pay, as will effectuate the poli- 
cies of this act.” Read in full, says the Coun- 
sel, this provision is far from a roving 
commission to the Board to accept or reject 
cases in its own discretion. It is, instead, 
concerned solely with the issuance of orders 
after the Board has concluded that unfair prac- 
tices exist. Such discretionary power as is 
awarded, the Counsel avers, relates solely 
to the issuance of orders—not to the deter- 
mination of whether or not a decision should 
be made in the case.” 


As to the argument based on the Supreme 
Court’s statement, the Counsel might ob- 


serve that the situation under the Wagner 
Act, the act prevailing when the Supreme 
Court’s statement was made, no longer ex- 
ists. Under the Wagner Act, the Board was 
both prosecutor and judge; it decided, ulti- 
mately, both whether complaints should is- 
sue and whether they correctly alleged the 
existence of unfair practices. Thus, the Coun- 
sel argues, the Board can take no aid from 
the Supreme Court’s declaration, for the 
conditions on which that declaration was 
based no longer exist. As no one has de- 
nied, the General Counsel has inherited the 
NLRB’s prosecuting functions, and if the 
“propriety” idea in the Supreme Court’s 
statement still has validity, it has validity 
only in reference to the General Counsel. 


Deeper Issues 


As was hinted earlier, there is more to 
all this than mere intra-agency squabble for 
power. The struggle between the NLRB 
and its General Counsel actually symbol- 
izes the deeper, even the basic, political is- 
sue between what Dicey called “the rule of 
law” and what has been called droit admin- 
istratif—“administrative law.” * The present 
NLRB General Counsel, whatever else may 
be said for or against his position, does rep- 
resent the conservative “rule-of-law” views 
of the proponents of the Taft-Hartley Act 
when he argues against unlimited discretion. 
Indeed, his position all along has been that 
even his own discretion in the issuance of 
complaints is limited. If one is to credit his 
speeches and other ; ublic utterances, the 
General Counsel feels that he must issue a 
complaint whenever a charge alleging an 
unfair practice affecting commerce is borne 
out by a preliminary investigation and can- 
not be settled otherwise, especially when one 
of the more egregiously unfair practices is 
alleged. Reading the statute as a whole, he 
concludes that its draftsmen intended to 
narrow considerably the scope of adminis- 
trative discretion. He supports this conclu- 
sion by pointing to two facts: (1) the new 
Section 10 (a) allows NLRB to cede juris- 
diction to state agencies only in very lim- 
ited circumstances; (2) Section 10 (1), pro- 
viding for suits against certain strikes and 
boycotts, makes it mandatory on the General 
Counsel to seek injunctions. 

How the issue will eventually be resolved 
is a particularly difficult problem. While the 
General Counsel has not publicly conceded 





1 See his argument in Collins Baking Com- 
pany, supra, footnote 25. 

33See Dicey, The Law of the Constitution 
(9th Ed., 1939), pp. 328-405; Dicey’s ‘‘The De- 


The Developing Law 


velopment of Administrative Law in England,”’ 
31 Law Quarterly Review 148 (1915). 
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to the Board on the “discretion” question, 
as he did in connection with the filing re- 
quirements, there may be technical difficul- 
ties in securing court review of the Board’s 
rulings in such cases as A-1 Photo Service. 
There is always the chance, too, that the 
issue may die without ever having been sat- 
isfactorily settled. It is to be noted in this 
connection that even Senator Taft’s pro- 
posals to amend the Taft-Hartley Act this 
year would have eliminated the independent 


General Counsel from the administrative 
scheme of the NLRA. In fact, nearly all the 
labor law proposals made this year, both 
Administration and anti-Administration, would 
have returned to the NLRB its Wagner Act 
combination of prosecution and judicial 
functions. The relevant observation at the 
present moment, however, is that none of 
these proposals was accepted—and that the 
Taft-Hartley Act, with its dual administra- 
tion, is still on the books. 











Acme 


GHOST MiLL 


No smoke and soot, nor bits of graphite to get in your eyes. No grinding 
of cranes nor lusty shouts of “Out of the way below, hot metal pouring!” No 


clashing of a hundred different sounds to grate on a man’s ears. 


Only the 


naked, black stacks staring emptily at the sky and the ghostly echo made 


by one pair of shoes. 


loafing in the park, the hungry children. . 


Reminds a man of depression days with its bums 


. . And so this lonely watchman 


may well be remembering as he walks his beat in front of the world’s largest 
blast furnace in a strikebound Chicago steel mill. 

As settlements are reached by Bethlehem and other steel corporations, the out- 
look is brighter for the man of steel, still out of work, but looking forward hopefully 


to a quick settlement of the dispute and the return of the noise and the low-hanging 
banks of smoke and soot over Pittsburgh, Gary and Birmingham. 
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Analysis of ‘White Collar” 
Proposals 


“White collar” workers engaged in inter- 
state activities do not come within the 
sphere of the Fair Labor Standards Act: 
they were specifically exempted from both 
its minimum wage and overtime pay man- 
dates when the statute was originally drafted. 
No change was made by the 1949 amend- 
ments, which are to take effect on January 
25, 1950. Congress saw fit to categorize the 
types of employees who were to come within 
the ambit of the exemption—namely, ex- 
ecutive, administrative, and professional em- 
ployees, employees engaged in local retailing 
- and outside salesmen—but delegated to the 
Wage-Hour Administrator the right to de- 
fine and delimit these various classes. Con- 
gress did this through Section 13 (a) (1) of 
the FLSA, which reads as follows: 


“The provisions of sections 6 [minimum 
wage requirement] and 7 [overtime pay re- 
quirement] shall not apply with respect to 
any employee employed in a bona fide ex- 
ecutive, administrative, professional, or local 
retailing capacity, or in the capacity of out- 
side salesman (as such terms are defined and 
delimited by regulations of the Adminis- 
trator).” 


Pursuant to the authority thus conferred 
upon him, the Administrator, on October 20, 
1938, first issued regulations prescribing the 
qualifications that must be met by “white 
collar” workers for purposes of the FLSA 
exemption. The types of duties in which 
these workers had to be engaged were 
enumerated, limitations were set on the 
amount of nonexempt work which they could 
perform and, in some instances, payment of 
a specified minimum salary was required. 


Wages .. . Hours 


Several years later, the Administrator 
found occasion to modify these regulations. 
In accordance wtih the general procedure 
for amending administrative regulations, a 
series of public hearings was conducted to 
consider proposed changes, after which the 
original regulations were officially amended 
on October 24, 1940. With the exception of 
one minor change, the regulations as 
amended at that time, almost ten years ago, 
are still in effect. 


During the years since 1940, the Wage and 
Hour Division (the branch of the Depart- 
ment of Labor charged with administration 
and enforcement of the FLSA) gradually 
became aware of a number of problems 
which indicated that there might be need for 
another revision of these regulations. Con- 
sequently, the Administrator ordered the 
holding of another series of public hearings 
and designated Mr. Harry Weiss as the pre- 
siding officer. 


The notice of this hearing, published in 
the Federal Register, posed the issues that 
would be heard and invited all interested 
parties to present any relevant evidence. In 
reporting on the hearing, Mr. Weiss stated: 
“The hearing was held in Washington, D. C., 
on 22 separate days beginning December 2, 
1947. All interested paities were given full 
opportunity to testify and to question wit- 
nesses. Over 100 witnesses testified on be- 
half of employers and employer associations, 
employee groups, ‘professional’ associations 
and a Government bureau. Included among 
those represented were national associations 
representing business, state and local repre- 
sentatives of employer groups, representa- 
tives of small business, and _ individual 
employers, both large and small. General labor 


(Continued on page 146) 
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“WHITE COLLAR” EXEMPTION CHART 











TYPE OF PROPOSED PRESENT 
EMPLOYEE REQUIREMENTS REQUIREMENTS 
EXECUTIVES 


General Test:— 





Primary Duty: Manages an en- 
terprise, or department or subdivision 
thereof. 

Supervision: Customarily and regu- 
larly directs work of 2 or more other 
employees. 

Authority: Can hire and fire or 
suggest changes in status of other 
employees. 

Discretion: Customarily and regu- 
larly exercises discretionary powers. 

Nonexempt Work: Limited to 20% 
of executive's weekly hours worked. 


Exceptions: Inapplicable to em- 
ployees in charge of independent 
establishment or physically sepa- 
rated branch, or to owner of 20% 
of enterprise. 

Salary: $55 or more a week, ex- 
clusive of board, lodging or other 
facilities ($30 in Puerto Rico or Vir- 
gin Islands). 





Same, except term “es- 
tablishment” used instead of 
“enterprise.” 

Same, except minimum 
number of employees not 
specified. 

Same. 


Same. 


Limited to 20% of non- 
exempt employees’ weekly 
hours worked. 


No exception granted on 
basis of part-ownership. 


$30 or more a week; no 
lower bracket for Puerto 
Rico or Virgin Islands. 











$100 Test:— Duties: Same as above. No_ shortened standard 
Supervision: Same as above. for higher-paid executives. 
Salary: $100 or more a week, ex- 
clusive of board, lodging or other 
facilities. 
ADMINISTRATIVE 
EMPLOYEES 


General Test:— 
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Primary Duty: Performs office or 
nonmanual field work relating to 
management policies or general busi- 
ness operations of employer or em- 
ployer’s customers. 


Other Duties: Regularly and di- 
rectly assists a proprietor, or an ex- 
ecutive or an administrative employee, 
or 


_Works under only general super- 
vision along specialized or technical 
lines, requiring special training, ex- 
perience or knowledge, or 

Executes under only general su- 


pervision special assignments and 
tasks. 





Same as those in both 
“Primary Duty” and “Other 
Duties” categories, except 
no primary duty specified, 
an alternative of assisting 
a proprietor not granted, and 
certain transportation em- 
ployees specifically exempted. 


See above. 
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“WHITE COLLAR" EXEMPTION CHART (Continued) 





TYPE OF 
EMPLOYEE 


PROPOSED 
REQUIREMENTS 


PRESENT 
REQUIREMENTS 





General Test:— 
(Continued) 


Discretion: Customarily and regu- 
larly exercises discretion and inde- 
pendent judgment. 


Nonexempt Work: Limited to 20% 
of administrative employee’s weekly 
hours worked. 

Salary or Fee: $75 or more a week, 
exclusive of board, lodging or other 
facilities ($200 a month in Puerto 
Rico or Virgin Islands). 


Exercise of discretion and 
independent judgment re- 
quired, but not customarily 
and regularly. 

No leeway for nonexempt 
work, 


$200 or more a month; 
no lower bracket for Puerto 
Rico or Virgin Islands. 





$100 Test:— 


Primary Duty: Same as above. 

Discretion: Primary duty includes 
work requiring exercise of discretion 
and independent judgment. 

Salary or Fee: $100 or more a 
week, exclusive of board, lodging or 
other facilities. 


No shortened standard 
for higher-paid administra- 
tive employees. 








PROFESSIONAL 
EMPLOYEES 


General Test:— 


Primary Duty: Performs work 
requiring scientific or specialized 
study, as distinguished from appren- 
tice training and training for routine 
work, or 

Performs original and creative 
work in a reccgnized artistic en- 
deavor, depending primarily on the 
invention, imagination or talent of 
the employee. 

Other Duties: Performs work pre- 
dominantly intellectual and varied 
(not routine) which cannot be stand- 
ardized in point of time. 

Discretion: Consistently exercises 
discretion and judgment. 

Nonexempt Work: Limited to 20% 
of professional employee's weekly 
hours worked. 

Salary or Fee: $75 or more a 
week, exclusive of board, lodging or 
other facilities ($200 a month in 
Puerto Rico or Virgin Islands). 

Exceptions: Inapplicable to li- 
censed law or medical practitioners. 


Duties same as those in 
both “Primary Duty” and 
“Other Duties” categories, 
but primary duty not speci- 
fied. 


See above. 


Same. 


Limited to 20% of non- 
exempt employees’ weekly 
hours worked. 

$200 or more a month; 
no lower bracket for Puerto 
Rico or Virgin Islands. 





$100 Test:— 


Wages ... Hours 





Primary Duty: Same as above. 

Discretion: Consistent exercise of 
discretion and judgment required 
with respect to scientific or specialized 
work but not with respect to artistic 
endeavors. 

Salary or Fee: $100 or more a 
week, exclusive of board, lodging or 
other facilities. 





No shortened standard 
for higher-paid professionals. 
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“WHITE COLLAR’’ EXEMPTION CHART (Continued) 
















TYPE OF 


EMPLOYEE 


PROPOSED 
REQUIREMENTS 





PRESENT 
REQUIREMENTS 



















LOCAL RETAILING 


Duties: Customarily and regu- 
larly makes retail sales, the majority 
intrastate, or 

Performs work incidental thereto, 
such as wrapping or delivering pack- 
ages. 

Nonexempt Work: Limited to 20% 
of nonexempt employees’ weekly 
hours worked. 


Same. 


Same. 














OUTSIDE SALES- 
MEN 


Duties: Customarily and regu- 
larly while off employer’s premises 
makes sales or obtains orders or con- 
tracts for services or use of facilities. 

Nonexempt Work: Limited to 20% 
of nonexempt employees’ weekly 


Same, except sales of 
services not an alternative. 


Same. 


hours worked. 
Exceptions: 


ered exempt. 





Work incidental to 
particular salesman’s outside sales 
or solicitation, including incidental 
deliveries or collections, consid- 











(Continued from page 143) 


organizations as well as unions representing 
specific industries and crafts appeared. In ad- 
dition, about 140 briefs and written statements 
were filed in lieu of personal appearance.” 


It was not until September 10, 1949, al- 
most two years later, that the presiding 
officer’s recommended changes in the “white 
collar” regulations, formulated from a study 
of the voluminous evidence submitted at the 
hearing, were publicly released by the Ad- 
ministrator. The proposed revision was 
published in the Federal Register on that 
date, along with a notice that interested parties 
could submit comments within the following 
thirty days, ending on October 10, 1949. 


Approximately one hundred briefs com- 
menting on the proposals were submitted 
during that thirty-day period. The Wage 
and Hour Division has served notice that it 
intends to study these briefs and give them 
conscientious consideration before issuing in 
final form the administrative guides relative 
to these “white collar” employees. Accord- 
ing to the Administrator, at least sixty days 
will be required to study the briefs and 
mold the final form of the regulations. A 
grace period of thirty days has been 


promised between the release of the final 
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regulations and their effective date. Hence, 
it will be at least the early part of January, 
1950, before the regulations become oper- 
ative. Thirty days prior thereto they will 
be available—hence, any deviations from Mr. 
Weiss’s recommendations may be analyzed 
during that period. 


It might be interesting to know that both 
the delegation of authority to the Admin- 
istrator to issue these regulations and the 
validity of the definitions issued thereunder 
have been sustained by the courts; that the 
promulgated regulations have the force and 
effect of law; that when an employee sues 
for recovery of wages under the FLSA and 
an employer seeks to take advantage of a 
“white collar’ exemption, the burden of 
proof devolves upon the employer; and that 
the regulations permit the “tacking” of 
exempt work under one section of the regu- 
lations to exempt work under another, so 
that an employee who, for example, per- 
forms a combination of administrative and 
professional work may qualify for exemption. 


Xmas Rush in Payroll Department 


Next month ushers in the holiday season. 
To enable advance preparation against wage- 
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hour contingencies peculiar to that period, 
we offer this month a survey of child labor 
to aid those who employ minors during the 
holiday rush and a review of Christmas and 
year-end bonus guides which may be help- 
ful in laying out holiday bonus schedules. 


FLSA Restricts Child Labor 


The Fair Labor Standards Act imposes 
restrictions upon the employment of child 
labor. A cursory review of these bans is 
timely, since many children work part-time 
during the holiday business rush. 


As the FLSA now stands, oppressive 
child labor is indirectly prohibited in the 
production of goods for commerce by plac- 
ing a thirty-day ban on the shipment of 
goods which entailed any violative employ- 
ment of children; oppressive child labor is 
not prohibited where interstate commerce 
alone is concerned. 


“Oppressive child labor” is defined in the 
statute as the employment of minors under 
sixteen years of age (unless employed by 
parents or guardians) in nonmanufacturing 
or nonmining occupations, and the employ- 
ment of minors between sixteen and eight- 
een years of age in occupations declared 
hazardous by the Secretary of Labor. (It 
is well to know that an age certificate issued 
pursuant to the Secretary’s regulations is 
conclusive evidence that oppressive child 
labor does not exist, regardless of the nature 
of the employment.) 


Several exceptions follow in the wake of 
this. definition of oppressive child labor. 
Employment of minors between the ages of 
fourteen and sixteen years is removed from 
the scope of the definition where the Secre- 
tary of Labor has declared that the partic- 
ular occupation is not injurious and does 
not interfere with the child’s schooling. A 
wide exemption exists for children employed 
in agriculture when they are not legally 
required to be in school. Children employed 
as actors in motion pictures or theatrical 
productions are also exempt. 

This is the extent of “oppressive child 
labor” under the FLSA, but it doesn’t cer- 
tify that compliance with its terms will 
guarantee employers that they will be free 
of any child labor infractions. When em- 
ploying children, regulatory state laws must 
also be obeyed. The FLSA expressly states 
that “no provision of this Act relating to 
the employment of child labor shall justify 
noncompliance with any Federal or State 
law or municipal ordinance establishing a 
higher standard.” Hence, employers con- 
templating the employment of children must 


Wages .. . Hours 


be aware not only of the FLSA interdic- 
tions, but also of those prevailing in their 
particular state. 


To continue with the FLSA restrictions, 
administrative regulations declare the fol- 
lowing occupations to be particularly haz- 
ardous for the employment of minors between 
the ages of sixteen and eighteen years, or 
detrimental to their health or well-being: 
(1) manufacture of explosives, (2) employ- 
ment as motor vehicle driver or helper, (3) 
coal mining, (4) logging operations, (5) 
woodworking occupations, (6) employment 
involving exposure to radioactive substances 
and (7) operation of power-driven hoisting 
apparatus. Employment of a child between 
the ages of sixteen and eighteen years in 
any of these hazardous occupations consti- 
tutes oppressive child labor. The manu- 
facture of Christmas toys might well involve 
woodworking occupations, the delivery of 
holiday packages might entail the services 
of truck drivers and helpers and the Christ- 
mas tree industry might encompass logging 
operations—all of which are prohibited em- 
ployment for minors sixteen to eighteen 
years of age. 


The permissible employment of fourteen- 
to-sixteen-year-old children at _ specified 
times which do not interfere with their school- 
ing does not extend to. manufacturing, 
mining or processing occupations, operation 
or tending of power-driven machinery other 
than office machines, operation of motor 
vehicles or service as helpers, public mes- 
senger service or occupations which the 
Secretary has found hazardous for children 
between the ages of sixteen and eighteen, as 
listed in the preceding paragraph. However, 
children may be employed to deliver tele- 
graph messages by virtue of the United 
States Supreme Court’s decision in Western 
Union Telegraph Company v. Lenroot, 9 La- 
BOR CASES § 51,191, 323 U. S. 490, since no 
production of goods for commerce is in- 
volved in such an activity. As explained 
above, the sanctions of the FLSA do not 
presently apply to “commerce” alone. 


The exemption offered to agricultural em- 
ployees does not extend to periods when 
children are legally required to attend 
school. Thus, state compulsory school laws 
are a collateral factor. It is conceivable 
that children might be engaged in agricul- 
tural pursuits during the holiday season, 
since its attendant feasts encourage an ab- 
normal activity in the food industry. 


The foregoing rules are now in effect and 
will remain effective until January 25, 1950. 
On that date the 1949 amendments to the 
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FLSA will become operative, at which time 
the following changes will take place with 
respect to child labor: (1) employment of 
children in both commerce and the produc- 
tion of goods for commerce will be directly 
prohibited; (2) children working in agri- 
culture will be precluded from employment 
during school hours (employment is now 
permitted when the child is not legally 
required to attend school, and some rural 
school practices permit the excusing of 
children for the purpose of working in agri- 
culture) ; (3) employment of children in radio 
or television productions will be allowed; 
and (4) parents will be prohibited from 
employing any of their children under 
eighteen years of age in hazardous occu- 
pations. 


Xmas and Year-End Bonuses 


In the spirit of Christmas many employees 
will be rewarded for their services by 
Christmas and year-end bonuses next month. 
Employers who cheerfully pay such bonuses 
often experience a sour-taste aftermath be- 
cause they neglected to abide by the Fair 
Labor Standards Act requisites when formu- 
lating their bonus policies. 


The FLSA requires that employees en- 
gaged in interstate activities be paid time and 
one-half their regular hourly rates for all 
hours worked in excess of forty weekly. 
Regular earnings divided by hours worked, 
computed on a weekly basis, is the geenral 
equation used to arrive at the regular-rate 
figure. If a bonus is classified as a part of 
an employee’s straight-time earnings and the 
employer fails to include it in the regular- 
rate computation, he is going to owe the 
employee additional overtime if overtime 
hours have been worked during the period 
spanned by the bonus. To avoid uncertain 
and unforeseen future liabilities, employers 
should keep an eye on the FLSA when 
setting up bonus plans. 


Payment of a lump sum to employees at 
Christmas will not ordinarily entail any fur- 
ther obligation. Such a bonus is not gener- 
ally considered a part of the employees’ 
straight-time earnings which need be in- 
cluded in overtime computations; rather, it 
is in the nature of a gift, if payment is 
solely within the discretion of the employer. 


Another general rule which may be fol- 
lowed with full protection is to base a 
bonus, whatever it may be called—for ex- 
ample, a year-end bonus—upon a percentage 
of each employee’s total earnings, both 
straight-time and overtime. Employers who 
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wish to reward their employees with year- 
end bonuses will make no mistake under 
the FLSA if they adopt this formula. A 
bonus formulated on this basis need not be 
included as a part of the employees’ earn- 
ings when computing regular rates for over- 
time purposes, since the formula provides 
for payment of overtime on the bonus. 


Conditions laid down by the Administrator 
for exclusion of bonuses from employees’ 
regular rates are: (1) both the amount and 
payment of the bonus must be within the 
sole discretion of the employer and (2) 
the employee must have no express or im- 
plied contract right to any amount. 


Bonuses which are promised, agreed or 
arranged to be paid, and which are ascer- 
tainable, must be included as part of em- 
ployees’ straight-time earnings. Attendance 
bonuses, production bonuses, cost-of-living 
bonuses, percentage-of-sales bonuses and 
profit-sharing bonuses have been keld to 
fall in the includible category. Another type 
of bonus added to this category is expected 
bonuses: bonuses expected by employees 
by reason of recurrent payments over a long 
period of time. The Second Circuit Court 
of Appeals rated expected bonuses as in- 
cludible when deciding McComb v. Shepard 
Niles Crane & Hoist Corporation, 15 LABor 
CASEs § 64,851: (1948). Employers should 
be wary where past practices might lead 
employees to expect a year-end bonus. It 
would be wise in such cases to base the 
bonus on a percentage of total straight-time 
and overtime earnings in order to counteract 
the possibility of any additional liability. 


Even though an employer, out of a clear 
sky, bestows an unexpected bonus upon his 
employees, he can’t deduct the amount of 
the bonus from any overtime pay which 
might be owing to them. Employees are 
entitled to payment of overtime free of any 
such bonus offset. 


No statutory guides are found in the 
FLSA at present with respect to inclusion 
or exclusion of bonuses from regular rates 
—all the rules on that subject are the result 
of administrative and judicial rulings. But 
when the 1949 amendments become effective 
on January 25, 1950, such guides will be 
supplied. Bonuses will be excludable if: 
(1) the employer has the sole discretion as 
to payment and amount; (2) the discretion 
is exercised at or near the end of the period 
covered by the bonus; and (3) payment is 
not made pursuant to any prior contract, 
agreement or promise causing the employee 
to expect such bonuses regularly. 
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of such foreign commerce is out of the 
state rather than into it. The amended law 
places employees of importers on an equal 
footing with employees of exporters. 


“Produced” is another word which re- 
ceived attention. The definition is divided 
into two parts. The first part, which re- 
mains unchanged by the 1949 amendments, 
covers any employee “producing, manufac- 
turing, mining, handling, transporting, or 
in any other manner working on .. . 
goods.” Thus, this part covers employees 
engaged in actual production activities. So- 
called “fringe” production employees are 
covered by the second part of the definition. 
This applies to any employee engaged in 
“any closely related process or occupation 
directly essential to the production” of 
goods. Formerly, employees engaged in 
any process or occupation “necessary” to pro- 
duction were covered. This revision is a 
result of a compromise reached in conference. 


There is no doubt that employees engaged 
in actual manufacturing operations on inter- 
state goods are “producing” within the 
meaning of the act. But the term “produc- 
tion” also encompasses “every kind of inci- 
dental operation preparatory to putting 
goods into the stream of commerce.” For 
example, employees engaged in packaging 
or labeling a product prior to interstate ship- 
ment, and those employed in the intrastate 
transportation of goods and materials from 
interstate manufacturers to other factories 
for further processing or to warehouses for 
storage and later shipment, are “producing” 
goods within the intendment of the act. 


The fact that finished goods are sold en- 
tirely within the state is not necessarily 
determinative of employee coverage. Prod- 
ucts may be sold f. o. b. the factory, and 
subsequently removed from the state; or 
goods may be sold to a wholesaler or re- 
tailer who, in turn, sells them in interstate 
commerce. Likewise, employees are not 
excluded from the act where goods which 
they have produced are changed in form 
by an intrastate purchaser prior to interstate 
resale, since the act defines “goods” to in- 
clude “any part or ingredient” of goods. 

The amendment with respect to coverage 
does not remove from the act maintenance, 
custodial and clerical employees of em- 
ployers subject to its provisions. Nor does 
it remove employees who repair and main- 
tain buildings in which interstate goods are 
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produced or who make, repair or maintain 
machinery or tools and dies used in produc- 
ing goods for commerce. Likewise, em- 
ployees of public utilities, furnishing gas, 
electricity and water to interstate producers, 
remain subject to the act. 

Although the words “closely related” and 
“directly essential” are general, abstract 
terms, it seems certain that the joint con- 
ference meant the revised phraseology to 
exclude from the scope of production 
some employees who were formerly con- 
sidered engaged in occupations “necessary” 
to production. 


Child Labor 


Employment of children in activities 
coming within the regulatory scope of the 
FLSA was given further consideration by Con- 
gress in enacting the 1949 amendments. 
The clauses relating to children are fourfold: 

(1) Employment of children in com- 
merce or the production of goods for 
commerce is directly prohibited. 

(2) Children working in agriculture may 
not be employed during school hours. 

(3) Children may be employed in radio 
or television productions. 

(4) Parental employment of children 
under eighteen years of age in hazardous 
occupations is prohibited. 


Collection of Wages 


For the first time the Administrator has 
the authority to supervise the payment and 
collection of wages owing to employees. 

1. The Administrator may supervise the 
payment of unpaid minimum wages or un- 
paid overtime compensation owing to em- 
ployees under the act. 

2. The Administrator may sue to recover 
unpaid minimum and overtime wages due 
employees, provided (a) the employee files 
a written request, and (b) the suit does 
not involve an unsettled issue of law. 


Administrator’s Authority to Supervise 
Payment of Wage Claims.—When this au- 
thority is exercised, the agreement of an 
employee to accept payment shall, upon 
payment in full, constitute a waiver of the 
employee’s right to sue for the unpaid 
wages and liquidated damages in an equal 
amount. Whether or not the Administra- 
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tor’s authority to supervise wage payments 
encompasses authority to compromise wage 
claims for less than the amounts actually 
due does not appear to be covered specifically. 


Administrator’s Authority to Sue for Past- 
due Wages.—Although the Administrator 
has the authority to sue for past-due wages 
where the employee files a written request 
and no new issue of law is involved, he does 
not have the right given employees to re- 
cover liquidated damages. 


Prior to these amendments, the Admin- 
istrator followed a practice of bringing in- 
junction suits against employers for wage 
payment violations and then attempting to 
have mandatory back-pay orders incor- 
porated as a part of the injunctive decrees. 
Sometimes he was successful; sometimes 
he was not. The courts disagreed on their 
power to order retroactive reparation as an 
incident of a restraining order. Now the 
courts need have no uncertainty; an amend- 
atory provision attached to Section 17 
specifically prohibits them from ordering 
payment of wages or liquidated damages in 
injunction suits. 

The conference report makes it clear that 
the Administrator’s authority to bring in- 
junctive and wage-reparation suits is in the 
conjunctive, not the alternative. This means 
that if he so desires, he may bring both 
types of suit, based on the same violation, 
against the same employer; he need not 
elect one or the other. 


Waivers by Employees.—Section 16 (b) 
gives employees the right to sue for both 
minimum and overtime wages due. This 
section also entitles them to equal amounts 
as liquidated damages and to reasonable 
attorneys’ fees. The 1949 amendments 
made by adding Section 16 (c) offer em- 
ployees two additional means of recovering 
back wages: (1) through the Administra- 
tor’s supervision and (2) through actions 
by the Administrator. But when employees 
take advantage of these procedures, they 
waive their rights, under Section 16 (b), 
(1) to institute suits themselves and (2) to 
recover liquidated damages and _ attor- 
neys’ fees. 

The waiver impost is conditioned upon, 
the following affirmative action: . 

1. Supervision of payment by the Admin- 
istrator—(a) the employee must agree to 
accept such payment, and (b) the employer 
must have made the agreed-upon pay- 
ment in full. 

2. Suit by the Administrator—the employee 
must both request the Administrator in 
writing to bring the suit and consent there- 
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to. However, dismissal without prejudice 
of the Administrator’s suit does not consti- 
tute a waiver. 


It is appropriate to note at this point 
that the United States Supreme Court, in 
1945 and 1946, ruled that waivers by em- 
ployees of their rights to minimum wages, 
overtime pay or liquidated damages were 
barred as contravening public policy 
(Brooklyn Savings Bank v. O’Neil, 9 LaBor 
Cases 951,197, 324 U. S. 697; Schulte v. 
Gangi, 11 LaBpor CAses { 51,230, 328 U. S. 
108.) In 1947, when the Portal-to-Portal 
Act was passed, a provision was inserted 
in that statute to permit employees to com- 
promise pre-existing claims and to waive 
liquidated damages with respect to such 
claims. Nothing, however, was said as to 
future claims—they remained in the same 
status as before. The 1949 amendments to 
the Fair Labor Standards Act now vali- 
date waivers if employees choose to take 
advantage of the new procedures set up for 
wage recoveries through administrative action ; 
but, again, nothing is mentioned as to the em- 
ployees’ right to waive or compromise claims 
insofar as independent suits are concerned. 


Statute of Limitations——A two-year fed- 
eral statute of limitations governing em- 
ployees’ suits under the FLSA, a limitation 
that came into being when the Portal-to- 
Portal Act was passed in 1947, is made 
applicable to suits by the Wage-Hour Ad- 
ministrator on behalf of employees. 


Overtime Pay 


One of the most important of the 1949 
amendments is the comprehensive defini- 
tion of “regular rate” added by Section 7 (d). 
Employers subject to the act are required 
to pay their employees for hours worked 
in excess of forty weekly at a rate of one 
and one-half times the regular rate at which 
they are employed. 


Now, for the first time in the history of 
the act, a statutory definition of “regular 
rate” is available to employers and employees. 
It is chiefly in a negative rather than a posi- 
tive form because many categories of pay- 
ments excludable from its computation have 
been set up. Buttressed with this definition, 
employers will be able to determine with 
a fair degree of certainty their statutory 
overtime compensation obligations. 


Computation of overtime pay under the 
FLSA has had an erratic history. When 
first interpreting the demands of the statute 
as originally enacted, the Wage-Hour Ad- 
ministrator ruled in 1938 that payments 
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classified as overtime pay under union and 
employment contracts could be considered 
as overtime payments creditable towards 
the requirements of the FLSA. These in- 
cluded, among others, premium payments 
for Saturday, Sunday and holiday work. 
Then, ten years later, the United States 
Supreme Court ruled in Bay Ridge Operat- 
ing Company, Inc. v. Aaron et al., 15 LABor 
CASEs { 64,556, 334 U. S. 446, that premium 
payments had to be for hours worked in 
excess of daily or weekly standards in order 
to qualify for overtime pay under the act. 
Along with many other types, Saturday, 
Sunday and holiday premiums lost their 
former overtime rating as a result of 
this opinion. 


The tremendous economic effects of this 
decision prompted Congress, on July 20, 
1949, to enact what was popularly known 
as the overtime-on-overtime ban. That 
ban, passed as interim legislation to secure 
immediate relief from payment of “over- 
time-on-overtime,” set up several categories 
of premium payments that could be ignored 
when computing regular rates. The cate- 
gories of excludable premims have been 
further expanded by the 1949 amendments. 


The 1949 amendments also permit, in cer- 
tain instances, agreements as to the regular 
rate figure in advance of the performance 
of overtime work. Guaranteed weekly, 
semiannual and annual wage plans have re- 
ceived consideration to the extent of the 
hourly limits which are permissible. 


Definition of Regular Rate.—Section 7 4) 
defines “regular rate” as follows: “. 
the ‘regular rate’ at which an employee is 
employed shall be deemed to include all 
remuneration for employment paid to, or 
on behalf of, the employee, but shall not be 
deemed to include Seven succeed- 
ing paragraphs then describe the types of 
premiums that are excludable. 


The following are payments excludable from 
regular rate: (1) gifts, including Christmas 
bonuses; (2) idle-time payments; (3) reim- 
bursements for expenses; (4) discretionary, 
unexpected bonuses; (5) profit-sharing and 
savings-plan payments; (6) radio and televi- 
sion talent fees; (7) welfare plan contribu- 
tions; (8) premium pay for daily or weekly 
overtime hours; (9) premium pay of 150 
per cent for Saturday, Sunday, holiday, days- 
of-rest, sixth- or seventh-day work; (10) 
premium pay of 150 per cent for work out- 
side of regular eight-hour days or forty-hour 
weeks. 


The following payments are creditable 
against statutory overtime pay (there is a 
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further discussion of premium payments cus- 
tomary during the Christmas season in the 
Wage and Hour section at page 148): (1) 
premium pay for daily or weekly overtime 
hours; (2) premium pay of 150 per cent for 
Saturday, Sunday, holiday, days-of-rest, 
sixth- or seventh-day work; (3) premium 
pay of 150 per cent for work outside of 
regular eight-hour days or forty-hour weeks. 
Payments other than these, whose exclusion 
is permitted, may not be credited against 
overtime pay due employees. 

This definition is really composed of two 
parts: an affirmative clause and a negative 
clause by way of exclusions. The affirma- 
tive clause is rather weak in that it does 
not give any hint as to its ascertainment 
—it does not even specify that it is an 
hourly rate. 


The rules generally in effect prior to en- 
actment of the 1949 amendments were re- 
iterated by the United States Supreme 
Court in the Bay Ridge case. The regular 
rate was determined by dividing all pay- 
ments which had been agreed upon as com- 
pensation for work performed by an 
employee during a particular work week, 
excluding any payments received as over- 
time premiums, by the number of hours 
worked by him during the work week (a 
work week consists of seven consecutive 
days). To state it simply, the straight-time 
pay for the work week, divided by hours 
worked, equaled regular rate. Thus, the 
rate was an hourly rate. It took into con- 
sideration “all remuneration,” so that the 
affirmative part of the definition of “regular 
rate” contained in the 1949 amendments 
is merely a declaration of the existing rules. 


Overtime Rates Determinable by Agree- 
ment.—Three instances in which employers 
aud employees may, before the perform- 
ance of overtime work, enter into agree- 
ments as to the basic rate for purposes of 
overtime compensation are outlined in Sec- 
tion 7 (f). However, two provisos are 
attached to these methods of computation: 
(1) the average hourly earnings, exclusive 
of deductible premiums, must be at least 
seventy-five cents per hour, the statutory 
minimum rate, and (2) extra compensation 
must be paid on other forms of additional 
pay required to be included in computing 
the regular rate. 


The three permissible short cuts to com- 
putation of overtime pay are as follows: 


Piecework—Overtime of piecework em- 
ployees may be computed at one and one- 
half times the straight-time piece rates ap- 
plicable to the same work when performed 
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during nonovertime hours. Under this 
method, overtime need not be paid on the 
average of the straight-time earnings for 
the work week. 


Two Rates of Pay.—Overtime of em- 
ployees performing two or more kinds of 
work for which different hourly or piece 
rates have been established may be com- 
puted at one and one-half times the straight- 
time rates applicable to the work when 
performed during nonovertime hours. 


Prior to the 1949 amendments, the Ad- 
ministrator required that the average rate 
be used as the basis for calculation of over- 
time pay when different rates were involved 
during one work week. The 1949 amend- 
ments obviate that requirement. Overtime 
may be paid at 150 per cent of whatever 
rate was in force during the period when 
the overtime work was performed. Such 
payment satisfies the FLSA mandates even 
though the hours for which overtime was 
paid fell before the fortieth hour. 


Basic Rate Authorized by Administrator. — 
Overtime may be computed at one and one- 
half times a basic rate established by 
agreement (which may remain constant 
from work week to work week) if such 
basic rate is authorized by regulation of the 
Administrator as being substantially equiv- 
alent to the average hourly earnings of the 
employee, exclusive of overtime premiums, 
in the particular work over a representa- 
tive period of time. 


It must be emphasized that the above 
overtime rates may be adopted only pursu- 
ant to an advance agreement or understand- 
ing between the employer and employee. 


Overtime-on-Overtime Ban Expanded.— 
The overtime-on-overtime ban was enacted 
by Congress on July 20, 1949, to relieve 
employers from the effects of the rules es- 
tablished by the United States Supreme 
Court in the Bay Ridge case. This statutory 
ban sanctioned the exclusion from compu- 
tation of regular rates premium pay of 
150 per cent for Saturday, Sunday, holiday, 
sixth- or seventh-day work, and for work 
performed outside regular eight-hour days 
and ferty-hour work weeks fixed by em- 
ployment contracts. It also authorized the 
offset of such payments against overtime 
pay required by the FLSA. 


Congress repealed the overtime-on-over- 
time ban by Section 16 (f) of the amending 
act, but re-enacted it as Sections 7 (d) (6), 
7 (d) (7) and 7 (g). Adding to the exclud- 
able items of compensation listed in those 
sections was premium pay for work on days 
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of rest. The overtime-on-overtime ban was, 
in effect, further expanded when the 1949 
amendments added another category of 
excludable premiums to those which it had 
previously validated—premiums paid for 
work in excess of eight hours daily or forty 
weekly, or in excess of the employee’s nor- 
mal or regular working hours. Section 7 
(d) (5), setting up this exclusion, is really 
only an amplification of the Bay Ridge rule, 
under which premiums paid for hours 
worked in excess of daily or weekly stand- 
ards could be treated as true overtime 
premiums creditable against statutory re- 
quirements. The 1949 amendments go a 
little further by fixing an hourly daily 
standard; the weekly standard was previ- 
ously in vogue by reason of the statutory 
weekly straight-time limit of forty hours. 


When the overtime-on-overtime ban was 
enacted on July 20, 1949, it was made 
retroactively effective. However, since the 
ban has been expressly repealed by these 
amendments, this retroactive provision was 
reinstated by Section 16 (e). If the com- 
pensation paid the employees would have 
satisfied the FLSA requirements had Sec- 
tions 7 (d) (6), 7 (d) (7) and 7 (g) of the 
amended act been in effect, no further lia- 
bility exists. 


Retail Establishments 


The 1949 amendments redefine and clarify 
the exemption from the minimum wage and 
overtime provisions of the FLSA in favor 
of retail and service establishments. The 
scope of the exemption is enlarged to a 
considerable extent. 

Prior to the amendments, the only stat- 
utory condition imposed on retail or service 
establishments, in order to qualify for ex- 
emption, was that the greater part of selling 
or servicing had to be in intrastate commerce. 
Other conditions arose by way of adminis- 
trative rules and regulations. 

A retail or service establishment, to be ex- 
empt under the 1949 amendments, must meet 
three tests, prescribed by Section 13 (a) (2): 

(1) Over fifty per cent of the establish- 
ment’s annual dollar volume of sales must 
be made within the state in which the estab- 
lishment is located. 

(2) Seventy-five per cent of the establish- 
ment’s annual dollar volume of sales must 
be to purchasers who do not buy for resale. 

(3) Seventy-five per cent of the establish- 
ment’s annual dollar volume of sales must be 
recognized in the particular industry as re- 
tail sales or services. 
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Since the new tests no longer require that 
sales be made in intrastate commerce (sales 
within the state being sufficient), it is imma- 
terial whether sales are made pursuant to 
prior order, contemplate interstate purchases 
to fill customers’ orders, or are made to cus- 
tomers engaged in interstate commerce or 
producing goods for commerce. 


Large mail-order houses which sell mostly 
to out-of-state customers are not exempted 
by the new definition, nof are warehouses 
and central offices of chain-store systems. 
“The employees of such warehouses and 
central offices are not employed ‘by’ any 
single retail or service establishment in the 
chain but rather by the chain itself,” explains 
the Conference Report of Congress, thereby 
affirming a ruling of the United States Su- 
preme Court in A. H. Phillips, Inc. v. Walling 
[9 Lapor Cases { 51,196], 324 U. S. 490 
(1945). However, since the exemption ap- 
plies to every employee employed “by” an 
exempt retail or service establishment, it is 
applicable to employees working in a ware- 
house operated e*clusively by a single retail 
or service establishinent even though phy- 
sically separated therefrom. 


Because of a lack of any concept of retail 
selling or servicing, the exemption is inap- 
plicable to banks, insurance companies, building 
and loan associations, credit companies, news- 
papers, telephone companies, gas and electric 
utility companies, telegraph companies and 
the like. Because the sale and servicing of 
manufacturing machinery and manufacturing 
equipment used in the production of goods 
have never been recognized as retail selling 
or servicing in the industry, establishments 
engaged in such activities are not exempt. 


Manvufacturing.—Retail establishments en- 
gaged in manufacturing must meet six tests 
in order to be exempt: 


(1) Over fifty per cent of the establish- 
ment’s annual dollar volume of sales must 
be made within the state in which the estab- 
lishment is located. 

(2) Seventy-five per cent of its annual 
dollar volume of sales must not be for resale. 

(3) Seventy-five per cent of the estab- 
lishment’s annual dollar volume of sales 
must be recognized in the particular industry 
as retail sales. 

(4) The establishment must be recognized 
as a retail establishment in its particular 
industry. 

(5) More than eighty-five per cent of the 
establishment’s annual dollar volume of sales 
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of goods which it makes or processes must 
be made within the state in which the estab- 
lishment is located. 

(6) The goods which the establishment 
makes or processes must be made or processed 
at the establishment which sells the goods. 


Employees Excluded from Coverage 


The following are types of employees ex- 
cluded from coverage, in whole or in part 
from minimum wage and/or overtime pro- 
visions: 

(a) Some employees engaged in occupa- 
tions “necessary” to production. 

(b) Employees of retail or service estab- 
lishments which meet qualifications of the 
expanded scope of the exemption. 

(c) Employees of laundries or dry-clean- 
ing establishments. 

(d) Children performing in radio or tele- 
vision. 

(e) Employees 
buttermilk. 

(f) Employees of nonprofit agricultural 
irrigation systems. 

(g) Employees of certain employers en- 
gaged in logging and forestry operations. 

(h) Employees of local newspapers having 
circulations of 3,000 to 4,000. 

(i) Newsboys. 

(j) Employees of telegraph agencies. 

{k) Switchboard operators of exchanges 
having 500 to 750 stations. 

(1) Taxicab operators. 


engaged in processing 


The following are not excluded from the 
minimum-wage requirements, but are ex- 
cluded from the overtime provisions: 


(a) Buyers of poultry and dairy products. 
(b) Employees of air carriers. 
(c) Employees engaged in canning fish. 


Proposed State Legislation 


@ The Missouri legislature is the only 
state legislative body presently re- 
maining in session. Of interest are 
two bills relating to minimum wages 
and hours (H. B. 84, H. B. 99), which 
have been referred to the House 
Labor Committee. Two bills (S. B. 8 
and H. B. 30) seek to repeal legislation 
which created a board for mediating 
labor disputes in public utilities. S. B. 
9 proposes to repeal Sections 1-9, 
Laws of 1947, relating to settlement of 
jurisdictional labor disputes. 
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Scarcity and Economics 


Modern Economics. Arthur Edward Burns, 
Alfred C. Neal and D. S. Watson. Har- 
court, Brace and Company, Inc., 383 Madison 
Avenue, New York 17, New York. 1948. 
954 pages. $5. 

The armchair general was a phenomenon 
of the war years; his counterpart during 
peacetime seems to be the armchair econo- 
mist. “In these times,” say the authors of 
Modern Economics, “almost anyone regards 
himself as something of an economist... . 
No businessman is without opinion on prices, 
costs, the productivity of labor and govern- 
mental problems as they apply to his opera- 
tions.” This, perhaps, is a healthful trend— 
economic problems cannot be solved without 
the active interest and cooperation of the 
public. But an informed public can cope 
more successfully with these problems than 
can one guided solely by its prejudices. 
Modern Economics is the type of book which, 
if widely enough read, can help to create 
an informed public. 

A central factor in economics, as inter- 
preted in this book, is scarcity. “The defini- 
tion of economics reflects the fact of scarcity 
—human want, scarcity and work are the 
bases upon which is erected the whole of 
the variegated structure of economic activ- 
ity. The major institutions in the United 
States—such as the money and banking 
system, marketing and transportation, the 
price system, the business corporation and 
labor unions—exist as methods of organizing 
the production of things that satisfy human 
wants. . . . Scarcity, then, is the definitive 
feature of an economic good, and the mani- 
festation of the scarcity is either the ex- 
penditure of money or effort to obtain the 
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good. The term ‘scarcity’, however, is often 
used carelessly or wrongly in everyday dis- 
cussion. For example, during wartime the 
scarcity of butter, bacon, domestic help, 
shipyard help and many other commodities 
and services was contrasted to prewar 
abundance of these goods. Actually things 
were merely more scarce during the war- 
time than in the earlier years, for at no 
time were butter, bacon, domestic help and 
other things ‘free.’ [The term “free,” in the 
terminology of this text, applies only to 
those useful things which are so abundant 
—air, water, even new territory—that no 
effort or money is necessary to obtain 
them.] The same fallacy is committed by 
those who glibly advance the ‘economy of 
abundance’ idea. If taken literally, the 
phrase is a contradiction in terms; if abundance 
prevails, no economy is needed. In the same 
way, low price and ease of purchase are 
confused with abundance. But the fact that 
things are produced and sold at a price, 
even though low, is evidence of a scarcity; 
they are economic, not free, goods.” 


A particularly valuable section of the book 
is Part IV, with chapters on prices, demand 
and supply; prices and markets; wages and 
interest; and profits. 


The concluding chapter on reforms also 
offers good background material for the 
student of economics. Here are sketched 
the tenets and characteristics of socialism, 
Marxism, and other movements seeking or 
professing to seek economic reform. As to 
capitalism and democracy, “both are mani- 
festations of the same social principles: the 
supremacy of the individual, government of 
law, and the right of free association.” 


In the authors of this book we find hap- 
pily combined the viewpoints of the aca- 
demic and the practicing economist. Mr. 
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Watson and Mr. Burns are faculty members 
of George Washington University, while 
Mr. Neal is research director of the Federal 
Reserve Bank of Boston. 


Retire for All You Are Worth 


Your Social Security. J. K. Lasser. Simon 
and Schuster, Inc., 1230 Sixth Avenue, Rocke- 
feller Center, New York 20, New York. 
1949. 120 pages. $1. 


This easy-to-read (and understand) book 
was written by Mr. Lasser after he found 
that few people who were entitled to social 
security benefits knew much, if anything, 
about the provisions of the law. Mr. Lasser 
says: “Millions of our people are losing 
benefits due to lack of knowledge of a few 
simple facts. Workers endanger the wel- 
fare of the family and their own prospects of 
retirement by poor planning and absurd mis- 
takes. Most of them are easy to correct.” 


In his introduction, Mr. Lasser explains 
the meaning of social security, qualifications 
required and the eight different kinds of 
benefits paid under the law. His second 
section deals with the language of social 
security. He defines such phrases as “cov- 
ered employment,” the “minimum period” 
for employment and the “average monthly 


wage” upon which benefits depend. He also 
discusses errors and their adjustment and a 
formula by which monthly benefits may be 
figured. 


Other sections answer the most frequently 
asked questions about social security and 
discuss getting the most out of social se- 
curity, life insurance planning, Series E 
bonds as a supplement to social security, 
how and where to file claims, records to 
prove benefits, refunding overpayment of 
social security tax, special information for 
veterans and, finally, the employer’s re- 
sponsibility under social security legislation. 


The book is concisely written and slanted 
toward the man in the street. For the most 
part, it is in question and answer form and 
is accompanied by explanatory tables and 
charts. Workers and their families would 
do well to study carefully Mr. Lasser’s book 
in order to obtain a complete and clear-cut 
understanding of a complex system of 
social benefits. 


The author is the same Mr. Lasser who 
for years has published books on income 
taxes for the layman. He is a C. P. A. in 
New York City. 


Books ... Articles 


The Old Gray Mare 
Is What She Used to Be 


The American Economy: Its Problems and 
Prospects. Sumner H. Slichter. Alfred A. 
Knopf, 501 Madison Avenue, New York 22, 
New York. 1949. 223 pages. $2.75. 


“The American economy is far better than 
most people realize.” Many of us agree with 
this statement, but when asked to elaborate, 
to explain fully we soon would find our- 
selves resorting to the expression of gener- 
alities, because we do not have the facts 
and figures necessary for substantiation of 
the premise at our tongue tip. Professor 
Slichter, however, is never lost for such 
facts and figures that will prove his point 
that the American economy is far better 
than most people realize. 


This Lamont University professor (Har- 
vard) is well known in economic and busi- 
ness circles for his many articles and books 
on the American economy and for their 
constructive viewpoint. This book is the 
revision of five lectures given at the Stan- 
ford University Sixth Business Conference 
in July, 1947. 


Professor Slichter analyzes what he terms 
the five great characteristics of the Ameri- 
can economy: it is highly competitive; it 
is highly dynamic; it is predominantly an 
economy of private enterprise; it is a laboris- 
tic economy; and it is highly self-sufficient. 
And he comes out with fairly optimistic 
answers. His comment covers a range of 
subjects from population figures to labor 
union behavior. 


The rate of the population growth may 
decline in future years—but not withstand- 
ing there will be a rise in the number of 
people in the working force. This will come 
about through shortening of hours of work 
and through the entering of the labor force 
by more women, that is, a larger proportion 
than now. It will be no surprise to the 
author if the hours of work are shortened 
to six per day by 1990. 


The professional manager of corporations 
today is less likely to take long chances as 
did the earlier owner-managers of indus- 
try, and this is a development all to the 
good. Their cautiousness has not reflected 
itself in retrogressive policies, rather the 
opposite is true. The record of expansion in 
1946 and 1947 refutes the charges of over- 
cautiousness. Expansion plans are put into 
operation after more thoughtful investi- 
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gation and therefore have greater chances 
of success. This on the whole is a stabil- 
izing factor. 


Slichter does not look on the make work 
rules of the unions as anything seriously 
affecting the economy and is inclined to 
say that certain alarmists are over empha- 
sizing them. They do not help the union as 
much as the union hopes that they will. The 
unions themselves as they gain experience 
are likely to abandon the practices, realizing 
that they do not help, and that they limit 
their own bargaining on other matters with 
management. Management as a whole, he 
points out, is a pretty good bargainer. 


But what of this shift of power from 
capital to labor in the United States? Has this 
retarded the growth and progress of the 
country? No. The unions are in a growing- 
up process and when they learn to be more 
concerned with the labor movement than 
their own personal union group affairs there 
will be a definite improvement in their eco- 
nomic stability. This change in power, in 
itself, is not the result of weakness in the 
American system, but a demonstration of 
its strength, in that it can absorb these 
changes and shifts in power, arid still main- 
tain a high standard of living for its indi- 
vidual components. These very shifts which 
have occurred are proof that other groups 
and other shifts of power can take place 
peacefully within the framework of this pri- 
vate enterprise economy. “The laboristic 
society that is emerging in the United States 
has an opportunity to build far better economic 
institutions than the world has ever seen.” 


The assumption of power carries with it 
responsibilities which challenge labor. 


Can the laboristic society, in the years to 
come, give to this country the same rate of 
industrial progress attained under the era 
of the capitalists and can it guarantee that 
the standard of living will double every 
forty years as it has done when the power 
lay with the owners of capital? The whole 
book lays a foundation for the putting of 
this question. 


If the answer is to be yes, then we have a 
eloquent demonstration of positive proof to 
the world of the dynamic character of Ameri- 
can democracy. The development of economic 
strength is answer to Russian derrogation 
of private enterprise and the answer to their 
aggression, too. If the answer is yes, we 
can have a long period of fruitful living for 
our citizens. 
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Business and the Spiritual Values 


Day of Judgment. David Cushman Coyle. 
Harper and Brothers, 49 East 33rd Street, 
New York 16, New York. 1949. 212 pages. $3. 


“.. you of little faith . . . there- 
fore, do not be anxious saying: ‘what shall 
we eat? or ‘what shall we drink?’ or ‘what 
shall we put on?’ ... for your Father 
knows that ye need all these things, but 
seek ye first the Kingdom of God and His 
justice and all these things shall be given 
you besides.” 


In reading Mr. Coyle’s interesting book, 
this reviewer is reminded of the above quota- 
tions from the Gospel according to St. 
Matthew. Parts of the book give the im- 
pression that this quotation is the book’s 
theme; however, we would not be surprised 
if the point was debated somewhat. The 
book is a warning about America’s future— 
about the future of her institutions, her big 
businesses, her big unions and her place in 
the world of nations. Just as the Gospel 
asks that our sights be focused upon a spiritual 
and more distant goal, the book preaches that 
concentration upon immediate materialistic 
benefits is national shortsightedness. 


“The dream of a business Utopia on earth 
is apt to take the form of a new Garden 
of Eden, where all the long and patient 
struggles of democratic peoples to learn 
decency, honor and good will are no more. 
There, perfect righteousness would prevail 
and all questions about right and wrong 
would be settled by the Politburo, which 
itself, by definition, must be right. No one 
would violate the true religion as set forth 
in the party line or would anyone criticize 
the righteousness of pure doctrine, since 
whoever deviated would be banished to the 
slave labor camp where he would no longer 
be anyone at all.” 


This book says that though America is no 
doubt God’s country, and “in God we trust,” 
we Americans also trust to luck; by luck, 
we are temporarily the richest nation in the 
world, but we have to come of age. 


Coming of age means only that we have 
lived long enough to form a character with 
which to tackle problems of life and death. 
If one hundred years from now our way of 
life no longer exists, no doubt its fall will 
be explained by the Communists as the inevi- 
table collapse of the capitalistic system as 
predicted by Marx. But if we are going 
strong in 2050 A. D., the follies, the extrava- 
gance and the wars of this century will be 


, explained as growing pains. If we go under, 


a historian hiding in a cave might write that 
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we grew old, weakened ourselves with cor- 
ruption and selfish pleasures, destroyed our 
physical resources and forgot where we hail 
set out to go, and so died like the Roman 
Empire. 


We express more concern for what we 
should eat, drink and put on than for our 
ultimate place in the world of nations. As 
to our place, we must realize that if we 
really care more for security than for ex- 
ploration and creation, we have passed our 
prime, and that neither the United States 
nor all Western civilization put together has 
the wealth and the know-how to set up demo- 
cratic systems all over the world and stake 
them to all the capital needed to produce a 
decent standard of living. 


In order to understand the day of judg- 
ment, we must relate our thinking to the 
lesson taught by the Tree of Knowledge in 
the Garden of Eden. Man then had a prick- 
ing of conscience that there was such a 
thing as right and wrong. The serpent urged 
that these were only words which had no 
meaning: What you want, you take—the 
law of the jungle. The religion of Jesus 
crystallizes this consciousness of rightness 
and evil into a faith. Christendom was 
founded, and under it civilization progressed 
through the years. Man’s discoveries, scien- 
tific and geographic, had a tremendous 
effect upon the materialism of this develop- 
ing period. One hundred years ago, Marx 
founded his religion, dedicated to a material- 
istic Mammon and spouting a doctrine of 
hate—hate for the materialistic possessions 
of a capitalistic class. One tenet of this 
faith is that the world is too small to hold 
both a communistic and a capitalistic economy. 


Hitler’s religion of hate offered a salva- 
tion of materialistic advantages, which, for a 
time, he was able to deliver to his followers. 
Mussolini, too, for a time, was able to fulfill 
the materialistic promises of his faith. 


This book asks men to equate their busi- 
ness and political thinking with moral teach- 
ings, which preach that there is a day of 
judgment. This is the impact of the inven- 
tion and explosion of the atom bomb upon 
our thinking. This book may be one of 
several which may follow in a renaissance of 
spiritual thinking. 

If we have overemphasized, in the review 
of this book, the spiritual side, it is because 
a number of things lead us to believe that of 
late there is more thinking on the spiritual 
side by businessmen. 

A recent article in the Harvard Business 
Review was based upon conversations the 
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author of the article had with businessmen. 
They stated that they had given some 
thought recently to religious matters, al- 
though they denied being religious men. They 
could see that in some respects successful 
business had become aligned, perhaps hap- 
hazardly, with teachings of the Bible. 


The easiest product to market is that which 
fills the needs of most people at a price they 
can afford to pay. Guided by this self-evi- 
dent principle, business has succeeded and 
prospered over a long period of time, re- 
gardless of the number of “gyp” products 
that spring into existence in the same mar- 
ket. Luckman of Lever Brothers about a year 
ago published an article which explained the 
alignment of business with the golden rule. 


At the 1948 meeting of the American Bar 
Association, a report by one section raised 
the question of the moral righteousness in 
the government’s taking property through 
confiscatory taxation. 


Perhaps Mr. Coyle’s book has just shaped 
these pulsating scattered thoughts into a con- 
crete form. 


Freedom to Get Ahead 


Small Business: Its Place and Problems. 
A. D. H. Kaplan. McGraw-Hill Book Com- 
pany, Inc., 330 West 42nd Street, New York 
18, New York. 1948. 281 pages. $3.25. 


This reviewer never reads a partnership 
tax case without realizing the dynamics of 
an enterprise economy which permits these 
businesses to start in a small way and re- 
wards hard work by successful expansion 
and steady growth. Without referring to 
citations, we remember a chain of service 
stations which started from a husband and 
wife’s beginning with one small station— 
a furniture store which grew over the years 
into a fair-sized organization—a machine 
shop which started in the basement of a 
home and in a relatively short period of 
time outgrew its basement beginning and 
soon outgrew its first plant. At the time 
the case came to court, more than one hun- 
dred employees were gainfully employed. 


These cases do not record unusual in- 
stances, but only those which came before 
the court because of their tax difficulties. 
The writers of the decisions, of course, made 
no attempt to analyze the importance of 
these firms to the economy, being only con- 
cerned with the tax liability of the tax- 
payer. 


The Committee for Economic Develop- 
ment, however, has concerned itself with 
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the problem of small business, and its re- 
search proceeded along three avenues: 
What is small business, its place and its 
problems? 


How small must a firm be to be regarded 
officially as small business? Manufacturers 
are within the Census classification of small 
business if they employ less than one hun- 
dred people. The Department of Commerce's 
vardstick, applied to wholesalers, excludes 
irom the ranks of small business any whole- 
saler whose annual sales exceed $200,000. Re- 
tail and service businesses are classed as small 
ii the annual sales or receipts are within 
$50,000. Mr. Kaplan puts together the vari- 
ous concepts of size and comes up with a 
composite definition which takes into con- 
sideration size, management, financing and 
area of operations. To him it is not sur- 
prising that “the term small business is 
sometimes called a slogan and not a de- 
scription of an area enterprise.” 


Of the forty-five million persons who, in 
1939, were gainfully employed, business firms, 
outside of agriculture, accounted for twenty- 
eight million of them; of that business total, 
about eleven million worked for the three 
million firms with from zero to fifty em- 
ployees. Projected to present-day condi- 
tions, small business probably accounts for 
the employment of fourteen million per- 
sons in about four million small enterprises. 
Without more proof, these figures account 
for the place of small business in our econ- 
omy. And this place brings about all of the 
problems which face these enterprises. As 
Mr. Kaplan expiains it: 


“Today, as in the earlier periods of agi- 
tation on behalf of small enterprise, the 
public issue goes beyond any measures 
needed to alleviate current difficulties. It 
involves a re-examination of the place of 
small business in our economy and the pos- 
sibility of creating an economic climate in 
which small business may be virile and 
significant. 


“The last few generations have witnessed 
progressive concentration of economic con- 
trol. The development of big business has 
had its counterpart in the development of 
big government. Under widening govern- 
ment regulation big corporations tend to 
take on the character of quasi-public utili- 
ties. In the wake of big business has 
emerged big labor, commanding nation- 
wide powers in collective bargaining. Farm- 
ing, until recently regarded as the epitome 
of independent individual enterprise and the 
free market, has been brought under a sys- 
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tem of production controls, subsidies, price 
supports, and integrated marketing, all of 
which add agriculture to the other nation- 
ally managed areas of our society. Small 
business is thus left as the only relatively 
‘unadministered’ sector of the economy. 


“Of all economic elements, small business 
enterprises have been the least amenable to 
centralized control, hence a nuisance in a 
government-managed economy. This fact 
has been significant to Americans who are 
aware that elimination of independent small 
business featured the modification of the 
economic pattern in every country where 
totalitarian government waxed strong. It 
is hard to contemplate a vigorous middle 
class or a strong nucleus of independent 
voters without the small-business element. 
In serving its own interest small business 
serves as a social and political stabilizer, 
its very numbers acting as safeguard against 
concentration of power in any one group. 


“Small business enterprise is for a large 
part of the public the symbol of a society 
in which the hired man can look forward 
to becoming his own boss.” 


Small business has most of the problems 
of big business plus the additional problem 
of getting along with big business. It does 
not, however, solve all of its problems as 
efficiently as big business does. Of special 
merit is that part of the book devoted to 
the relative efficiency of small business and 
its problems of management and research. 


What is the impact of federal tax policies 
upon this large group? 


“The earlier analysis of business profits 
has made it clear that small business tends 
to experience a sharper drop in income 
when business is generally low and a 
sharper rise in profits when business activ- 
ity is high than is the case with the more 
broadly based big enterprise. A tax struc- 
ture that would release additional funds for 
consumer spending is especially significant 
for the well-being of small business because 
this group is concerned in retailing con- 
sumers, residential construction, apparel 
and food manufacturers.” A more detailed 
study of the tax problems is covered in 
another CED report which was ‘conducted 
by Professor Graves. 


Small businesses cannot overlook small- 
business labor problems. 

“Labor, looking into recent global his- 
tory, may well realize ‘that a climate of 
vigorous and independent small business is 
tne very climate in which labor organiza- 
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tions can operate freely. Both are symbols 


of a free society. 


“In industries where the small business 
predominates, there have been impressive 
examples of mutual understanding with 
management-labor cooperation in fostering 
the solvency and efficiency of the firms from 
which the wages of the workers are de- 
rived. In the mixed industries, where great 
industrial units exist along with small, there 
is need for more sympathetic attention to 
the fact thatthe small firms cannot meet 
all the conditions practicable in collective 
bargaining with large and highly depart- 
mentalized business units. Rigid craft clas- 
sifications, for example, are inimical to the 
small business, which requires versatility 
of its employees and more flexible rules as 
to hours or other working conditions than 
are essential in the more formally depart- 
mentalized big plant. 


“Small business, in turn, cannot be sup- 
ported by public opinion when its size is 
made an excuse for denying to the worker 
the benefits of stable and favorable work- 
ing conditions, where the small enterprise 
is able to follow the lead of big business. 


“Collusive agreements between labor and 
business to shut out new products and in- 
dependent enterprise must in the long run 
reduce the real income that labor can pro- 
duce and enjoy.” 


It is not easy for the average man to sift 
all the facts, investigate all the avenues of 
research and formulate on his own a phi- 
losophy about his business or his client’s 
business. The CED study has accomplished 
what individually he cannot do. Here is a 
well-documented study of one of the most 
important facets of the jewel which is the 
American enterprise system. 


But, lest you think, as some do, that 
there should be a general kowtowing merely 
because of size, read the two concluding 
paragraphs of the book: 


“Small business cannot have its stability 
insured. It is obliged to keep abreast of 
the changes that make a dynamic economy. 
At the same time the increasing complexity 
of our economy makes new demands for 
regulation in the common interest so that 
small business can have its rightful place 
in the competitive market. 


“The American economy cannot in our 
day operate as though it were an open 
prairie where each man rides at will. Ina 
complex society all business can move more 
surely to its goal by the use of common 
roads and trafne signals. What small busi- 
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ness may properly seek is equality of op- 
portunity to travel the roads. It cannot 
make progress when the highways are ob- 
structed with barriers and detour signs. The 
government must help to keep the highways 
clear but should not be expected to lead 
the small enterpriser by the hand. Ade- 
quate facilities for financing and fair access 
to the market are essential for the contin- 
uance of vigorous small business. The 
willingness of individuals to risk their sub- 
stance and their ability to meet aggressive 
competition are at least equally essential to 
support a going system of private enter- 
prise.” 


“Equality of opportunity’—that is what 
the partners in the tax cases started with 
and what they converted into property, in- 
come and tax revenue. 


ARTICLES 


Who Decides This One? . . . The prob- 
lem of jurisdiction of national and state 
labor relations boards is still unanswered, 
although the Taft-Hartley Act attempts 
to eliminate some of the confusion.—Acker- 
man, “The Problem of Jurisdiction of 
National and State Labor Relations Boards,” 
Industrial and Labor Relations Review, 
April, 1949. 


Constitutional 
Portal-to-portal pay, awarded by the 
Supreme Court but canceled by subse- 
quent acts of Congress, may end where 
it started—in the Supreme Court on the 
issue of constitutionality—Weinberg and 
Simon, “The Constitutionality of the Portal- 
to-Portal Act of 1947 in the Light of the 
Decisions Affecting Retroactive Legisla- 
tion in the Supreme Court,” Temple Law 
Quarterly, April, 1949. 


Merry-Go-Round .. . 


Elections Election results under 
the Taft-Hartley Act reveal the truism that 
union men vote for union shops.—Hogan, 
“The Meaning of the Union Shop Elec- 
tions,” Industrial and Labor Relations Re- 
view, April, 1949. 


Payment of Benefits . . . Pennsylvania's 
Board of Review has tussled over a wide 
area with the problem of paying “strike,” 
“lockout” or “unemployment” benefits—Wag- 
ner, “Unemployment Benefits in Labor Dis- 
putes,” Dickinson Law Review, March, 1949. 


Overtime Instructions regarding 
the methods or computing overtime are to 
be found not only in the Wage and Hour 
Administrator's ruiings but in several im- 
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portant court decisions—Feldman, “How 
to Compute Overtime Wage Premiums 
Under the Fair Labor Standards Act,” 
Journal of Accountancy, March, 1949. 


Arbitration .. In many respects 
arbitration is the answer to many problems 
arising out of employer-union relations. 
Its effectiveness could be increased by 
uniformity of legislation, federal and state. 
—Dowell, “Judicial Enforcement of Arbi- 
tration Awards in Labor Disputes,” Rutgers 
Law Review, February, 1949. 


Overtime Pay .. . Sometimes the 
difficulty is not in paying overtime, but in 
computing it, especially since the Bay Ridge 


* decision.—Sanders, “Overtime Pay Under 


the Fair Labor Standards Act,” Vander- 
bilt Law Review, April, 1949. 


Labor Relations—Australia . . . In 
many respects Australia has the same divi- 
sion of government powers between Com- 
monwealth and its states as we do between 
the federal and the state governments, And, 
as in our country, labor and industry regu- 


lation has been promulgated under the 
general powers of the Commonwealth con- 
stitution, there being no specified de’ gations 
of power to legislate in these fields.— 
Foenander, “The Commonwealth Legislative 
Power Under the Australian Constitution 
in Relation to Labor,” University of Toronto 
Law Journal, Lent Term, 1949. 


Public Interest . . . In those industries 
so affecting public interest that unions 
have renounced the right to strike, some- 
thing must be substituted for this right in 
order to maintain equality of bargaining 
power.—Smith, “The Effect of the Public 
Interest on the Right to Strike and to 
Bargain Collectively,” North Carolina Law 
Review, February, 1949. Another 
article states that all strikes affect public 
interest. Where, then, should the line be 
drawn between strikes in which the govern- 
ment should interfere and those in which 
it should have but a parental impatience 
with the quarreling of two of its children? 
See Sigal, “National Emergency Strikes 
and the Public Interest,” North Carolina 
Law Review, February, 1949. 








A “BELO” PRIMER FOR 1950—Continued from page 100 








“bona fide individual contract” links Sec- 
tion 7 (e) to its ancestral cases. 

In place of an individual contract, the 
employment may be on the basis of “an 
agreement made as a result of collective 
bargaining by the representatives of em- 
ployees.” It is unlikely that the need for 
good faith would be abandoned, however. 


Requirements 


To draw the strings together, what are 
the requirements that must be met by the 
company which may find it expedient to put 
its employees on a Belo basis? 

(1) The contract must be applied to em- 
ployees who have irregular hours of work 
Much reliance in the original opinion was 
placed on the fact that the contract there 
used created greater security of income for 
the employees affected. This is now a statu- 
tory requirement. 

(2) The regular rate of pay must be not 
less than the minimum rate of seventy-five 
cents per hour. So much is demanded by 
the statute; the cases teach that the rate 
must be set with some relation to the aver- 
age week which the employee may be ex- 
pected to work. 
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(3) A weekly guarantee of not more than 
sixty hours is permitted by the statute. In 
the Belo case, the guarantee was exceeded 
in about twenty per cent of the weeks 
worked. The court looked upon this as 
evidence of good faith in the setting of’ the 
regular rate, and it is unlikely that a guar- 
antee which is never exceeded will be up- 
held, even under the statute. 


These are principal guides to a successful 
plan at present. Statutory interpretation 
may vary it. Further inflation will make 
adjustment of regular rate and guarantee 
necessary, in order to maintain the balance 
that spells good faith. Proper records must 
always be xept, even when wage payments 
are normally on the basis of the minimum, 
these also being considered as indication of 
an honest intent in the operation of the plan. 


Granting that the Belo channel is a narrow 
one, it can be navigated by the careful em- 
ployer. A general course can be plotted 
from Section 7 (e) and the shoals and reefs 
are pretty well marked by the cases. With 
both Congress and the Court accounted for, 


there seems to be a fair wind ahead. 
[The End] 
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A LOOK BACK 


November 8 
The second break came in the steel tie-up when it was announced 
that Jones & Laughlin and the union had signed an agreement. 

November 7 
The Supreme Court upheld the $1,420,000 contempt fine levied 
against john L. Lewis and the mine union after the 1948 strike. 

November 2 
The CIO expelled the 400,000-member UEW and the 40,000-member 
United Farm Equipment and Metal Workers Union. 

October 31 
The month-old Bethlehem Steel strike, involving 88,000 workers, 
was settled tonight. 
The CIO’s eleventh convention opened in Cleveland. 

October 29 
In a unanimous ruling, the NLRB found the International Typo- 
graphical Union guilty of violating Taft-Hartley. The union was 
ordered to stop demanding closed shops in contracts and to cease 
coercing employers to hire union foremen. 

October 26 
President Truman signed the minimum wage bill. 

October 25 
Hawaiian dock workers returned to their jobs today after a strike 
which lasted 177 days. 
Temporary layoffs of five thousand workers began today at Kaiser- 
Frazer’s Willow Run plant. 

October 19 
3oth houses passed and sent to the President the bill raising the 
legal minimum wage to seventy-five cents an hour from the present 
forty-cent level. 
The Eighty-first Congress adjourned its first session at 7:10 p. m. 
General Electric offered to “underwrite” a broadened program of 
insurance and pension benefits for its workers. 

October 18 
The CIO electrical union announced that it had reached agreement 
with the Radio Corporation of America for a fourth-round wage 
increase and other benefits. 
President Green of the AFL rejected the proposa! of John L. Lewis 
to join with the mine union in creating a war chest for steel strikers. 

October 17 
An eleventh-hour attempt by the government to prevent the strike 
from spreading to the aluminum industry failed today when 16,000 
Alcoa workers quit their jobs. 

October 16 
CIO President Phillip Murray said that his United Steelworkers 
Union was ready to pool resources with the UMW and the AFL in 
order to promote the common defense and the general welfare of 
the labor movement. 

October 15 
In a letter to AFL President William Green, John L. Lewis sug- 
gested that nine AFL unions join with his UMW to contribute 
$2,500,000 a week to aid the striking CIO steelworkers. 

October 12 
On a voice vote today the Senate passed, without objection, the 
Anderson Bill for flexible crop supports. The bill, now going to 
conference, would extend ninety per cent parity payments for an- 
other year and then institute a sliding scale from seventy-five to 
ninety per cent of parity. 

October 10 
More than twelve nonunion soft-coal mines plan to reopen today 
despite the deadlock in talks between John L. Lewis and the mine 
operators, 
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